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Foreword 


This book is part of a long-standing period of the work of an international team of 
experts that has been encouraged and supported by the United Nations Committee of 
the Rights of the Child and it successive chairpersons since its inception. This period 
has commenced with the Indicators of General Comment 7 (also known as the Early 
Childhood Rights Indicators) and resulted in the development of the GlobalChild 
Platform, a comprehensive child rights monitoring platform. During our tenure as 
the chairs of the UN CRC Committee, we have worked with this team and supported 
and guided their work. 

As the past and present Chairs of the CRC, we have borne witness to the fact 
that—in spite of the progress in many areas—there is still insufficient understanding 
about what the rights of children entail and how to interpret and implement them. 
Thirty years after the adoption of the CRC by the UN General Assembly, children’s 
rights continue to be violated routinely and repeatedly in countries throughout the 
world. There is an urgent and pressing need for tools that can facilitate a better 
understanding of legislative and policy development in support of different rights of 
children and the implementation and monitoring of these structures vis-a-vis the 
child outcomes. This publication has been produced to contribute to better under- 
standing in that process. 

Additionally, by identifying the key constituent attributes of each article and 
providing a succinct overview of the relevant jurisprudence, this book will contrib- 
ute to the Committee’s scrutiny of States Parties and provide a framework for the 
implementation and monitoring of those rights at the national level. As a result, we 
believe that the information presented in this book will benefit children and all 
stakeholders of children’s rights, in all 196 countries that are States Parties to the 
Convention on the Rights of the Child. 
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Foreword 


Foreword 


The United Nations Convention on the Rights of the Child—the most widely ratified 
human rights treaty in the world—entered into force in 1990. This was a major 
milestone, but only the beginning of the long journey toward greater respect for the 
rights of children and young people. Three decades of reporting from the States 
Parties to the Committee on the Rights of the Child have revealed many gaps 
between the promise of the convention and the reality on the ground for children. 
As with other human rights treaties, the full realization of children’s rights under the 
convention remains a challenge. 

This book is an article-by-article analysis of almost all substantive, organiza- 
tional, and procedural provisions of the Convention. These analyses have identified 
the main attributes to be considered when measuring a State’s progressive imple- 
mentation of the convention. As a global advocate for children’s right to freedom 
from violence, this will be a valuable resource for my mandate, as it will be for other 
child rights advocates. Providing clarity on what child rights obligations mean in 
practice is an essential part of effective advocacy with States Parties. 

I acknowledge the significant contribution of many child rights experts and advo- 
cates to creating this book. While it is a stand-alone publication, it will also serve as an 
important compendium and reference tool for people working with the GlobalChild 
platform—the first comprehensive child rights monitoring platform to collect data and 
track change in securing children’s rights using the human rights-based approach to 
indicators. I believe both the platform and this textbook will contribute to a better 
interpretation as well as enforcement of all rights under the convention, including 
children’s rights to protection from violence, neglect, exploitation, and abuse. 

Najat Maalla M'jid 

Special Representative of UN Secretary-General on Violence against Children 
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Chapter 1 A) 
Introduction Cheek for 


Gerison Lansdown, Roberta Ruggiero, Ziba Vaghri, and Jean Zermatten 


This publication is one of the outcomes of over a decade of work, under the auspices 
of the United Nations Committee on the Rights of the Child, to explore how to 
monitor and evaluate States Parties’ compliance with the obligations they undertook 
when they ratified the UN Convention on the Rights of the Child (the Convention). 
A full account of the project work to date has been provided in Vaghri, Krappmann, 
and Doek’s article ‘From the Indicators of General Comment No. 7 to GlobalChild’ 
(2019). Grounded in that foundational work, this book relies on that project work to 
provide a conceptual framing of the Convention, through the identification of the 
attributes of each right that provides the basis for the development of indicators 
against which to measure progress. 

Although there are multiple sets of benchmarks and indicators already developed 
to measure many aspects of children’s well-being, for example, in the fields of health 
and education, less investment has been made in understanding how to assess 
implementation of children’s rights. ! There is a dearth of widely recognised indica- 
tors, for example, in respect of children’s civil and political rights or rights to 
protection from violence or exploitation. It is perhaps helpful to elaborate why this 
matters. 


"See, for example, Bradshaw et al. (2007). 


G. Lansdown (>!) 
Carleton University, Ottawa, ON, Canada 


R. Ruggiero (%3) - J. Zermatten (%4) 
Centre for Children’s Rights Studies, University of Geneva, Geneva, Switzerland 
e-mail: roberta.ruggiero @unige.ch; jean.zermatten @ childsrights.org 


Z. Vaghri (%4) 
University of New Brunswick Saint John, Saint John, NB, Canada 
e-mail: ziba.vaghri@unb.ca 
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Well-being is a description of a sense of physical, social, intellectual, and 
emotional health in relation to self, others, and the environment. It is a concept 
which has its roots in understanding the level of life quality and happiness 
(Ben-Arieh & Frønes, 2011, p. 461). Child well-being can be measured through a 
focus on the child’s material well-being, their housing and social environment, their 
educational status and quality of school life, their susceptibility to risk behaviours, 
and their health and safety. Ben-Arieh argues that indicators relevant to human well- 
being must encompass aspects of life from the biological, psychological, and social 
perspectives. However, well-being is an end in itself and offers no prescription on 
how it should be achieved: its focus is on the outcomes in children’s lives. A well- 
being perspective can be understood as reaching beyond the confines of a human 
rights treaty that is ultimately a legal document. It demands a stronger focus on the 
internal child than is often articulated within the rights framework. 

By contrast, children’s rights are a set of universal standards or norms rooted in 
formal entitlement to their fulfilment and corresponding obligations on those pro- 
viding that guarantee. They can be measured both in terms of actions undertaken by 
duty bearers on behalf of children and the consequent impact of those actions in 
ensuring the realisation of the rights in the Convention. Rights impose accountabil- 
ity, necessitate a commitment to the rights of every child, demand recognition that 
rights are indivisible, and require a commitment to participation of the child in the 
approaches adopted to implement their rights. In other words, the realisation of rights 
requires a holistic analysis of measures undertaken by States Parties in respect of 
every right, taking into account the Convention’s four General Principles: 


e Non-discrimination 

e Best interests 

e Optimal development 
e Being heard. 


The realisation of rights involves scrutiny not only of outcomes, but also the 
structures and processes that States Parties have put in place to achieve those 
outcomes. Of course, the child rights based approach to monitoring is not inconsis- 
tent with a commitment to child well-being. Indeed, well-being is integrally embed- 
ded throughout the framework of the Convention. It is present in articles relating to 
best interests, optimum development, aims of education to develop personality, 
talents, and mental and physical abilities to fullest potential, commitment to chil- 
dren’s physical, mental, spiritual, moral and social development, and freedom from 
harm, violence and exploitation. It is also present in the preamble, which notes the 
role of the family in promoting children’s well-being, and the need for love, 
happiness and understanding. 

The importance of further work on the development of child rights indicators was 
highlighted after the Committee on the Rights of the Child produced General 
Comment 7 (GC7): Implementing child rights in early childhood (2006). While, in 
theory, General Comment no. 7 provided authoritative guidance to States Parties in 
fulfilling their obligations to young children, it lacked practical application and 
concrete direction. In response, in 2006, The Human Early Learning Partnership, 
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Canada, led by the late Clyde Hertzman, together with other child rights and child 
development scholars, approached the Committee to explore possible approaches to 
increase the utility of General Comment no. 7 as a child rights instrument and as a 
tool for promoting early childhood development. 

The result was a proposal to develop monitoring, data collection, and indicator 
systems for comprehensive analyses of early child development. The subsequent 
work, undertaken by the GC7 Indicators Group,” led to the development of a set of 
seventeen indicators, each addressing a specific right for young children, following 
the Structure, Process, and Outcome model later published by the Office of the High 
Commissioner on Human Rights (United Nations OHCHR, 2012). Subsequent 
pilots in Tanzania (Vaghri et al., 2011), Chile (Vaghri et al., 2013), and British 
Colombia, Canada (Vaghri, 2018), demonstrated that the indicators could work as a 
method for national, inter-sectoral self-study to identify policies, programmes, and 
outcomes in early childhood, and proved valuable as a tool to assess the degree to 
which the conditions conducive to fulfilling child rights for young children were in 
place (Vaghri & De Souza, 2021). 

Building on this work, the next step was to develop indicator sets to apply to 
every article of the Convention on the Rights of the Child, that would be available on 
an electronic monitoring platform. This platform, named GlobalChild, was envis- 
aged to act as a rigorous child rights reporting system, resulting in reports that were 
evidence-based and focused, yet comprehensive, and with the capacity to track 
positive or negative changes in States Parties’ compliance over time. As countries 
continued reporting data into GlobalChild, the platform would become a global 
repository of data on child rights and child development from all signatories to the 
Convention. The data sets could then facilitate research on a variety of child rights 
and public policy issues. 

With this vision in mind, in 2016, with the generous support of the Canadian 
Institutes for Health Research and with an international team of researchers, child 
rights advocates, and child development experts, a 5-year plan started to develop the 
GlobalChild platform. An Indicator Development Team researched and developed 
indicators for the monitoring platform in two phases (United Nations OHCHR, 
2012). Phase I defined the human rights-based attributes of each Convention article. 
This was necessary to help inform the nature and range of indicators necessary to 
ensure full implementation. Phase II then identified Structural, Process, and Out- 
come indicators, using the identified attributes as the framework. Once in use by 
States Parties, the GlobalChild platform, through its standardisation and streamlining 
of monitoring and reporting systems, will promote States Parties’ accountability to 
children and strengthen the oversight role of the Committee on the Rights of the 
Child. 

This publication comprises the compilation of the work of Phase 1 of the 
GlobalChild initiative to identify the core attributes of the Convention rights. It 


?To view the names and biographies of the GC7 Indicators Team members, please visit: https:// 
crcindicators.uvic.ca/index.php/content/about 
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has been developed to provide a succinct legal analysis of all the substantive, 
organizational and procedural provisions of the Convention. It articulates the 
human rights-based attributes of each article and interprets the legal international 
standards of the right through the lens of these characteristics, thus ensuring that no 
aspect of the right is overlooked. An attribute is a key dimension of a human right. 
For example, in relation to the right to non-discrimination, the attributes are: 


e Non-discrimination in the realisation of all rights for all children within the 
jurisdiction 

e Non-discrimination on the basis of status, actions, or beliefs, of parents, guard- 
ians, or family members 

e Special measures to address discrimination. 


These three attributes collectively reflect the essence of the normative content of 
the right. Accordingly, the aim was to identify those attributes for each article. They 
needed to be mutually exclusive but comprehensive, and together provide a well- 
articulated and complete analysis of the focus and scope of that right. This analysis 
assisted developing a high quality, policy impact evaluation of States Parties’ 
interventions for the enhancement of children’s well-being and the fulfilment of 
children’s rights. Overall, the book provides a comprehensive interpretation for 
States Parties to consider when fulfilling their obligations towards progressive 
implementation of the Convention and affords a framework and guidance to the 
Committee on the Rights of the Child in monitoring that progress. In addition, the 
book provides a summative overview that should prove invaluable for both advo- 
cates for and students of children’s human rights. 

The process of developing the attributes for each article of the Convention was 
undertaken through a rigorous process, building on the methodology developed by 
the OHCHR (United Nations OHCHR, 2012). For each article, an exhaustive desk 
review of the relevant legal standards was undertaken, drawing on the Travaux 
Préparatoires, interpretations by the Committee on the Rights of the Child and other 
relevant treaty bodies through their General Comments and Concluding Observa- 
tions, applicable international instruments and standards, and recent legal 
commentaries. 

The attributes identified are presented following a common format, which 
includes: 


e An overview introducing the background and overall scope of the article. 

e An explanation of the implications of the four General Principles (Articles 2, 3, 
6 and 12) in understanding the subject article. 

e A list of the articles in the Convention where the subject article has significant 
relevance. While recognising the universality of human rights, this list highlights 
where the article specifically impacts or needs to be understood in the light of 
other rights. Where a right has application to every article, for example, Article 
4 on general measures or Article 1 on the definition of a child, it is not included in 
this section. 
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e A list of other relevant international instruments that have a bearing on either the 
history or the implementation of the article. In some cases, where they are 
relevant, regional instruments are included. The level of detail provided in these 
lists varies in accordance with the implications for the subject article. For 
example, in Articles 26 and 30, a greater degree of explanatory information on 
the relevant instruments is provided. 

e A short legal analysis of each attribute with a view to providing a comprehensive 
understanding of its meaning and implications. 


The articles have been placed in nine thematic clusters, broadly aligned with 
those established by the Committee on the Rights of the Child in its reporting 
guidelines to States Parties. Where the publication differs from the clustering of 
the Committee guidelines, this is done to simplify understanding of each section of 
the book. For example, we have placed Article 1 together with Articles 4, 42 and 
44.6, as they are all concerned with the scope and implementation of the Convention, 
rather than being substantive rights of the child. We also separated out rights relating 
to exploitation from those linked with protection of children in vulnerable settings. 

It is important to note this book is not intended as a thorough analytical com- 
mentary of the rights in the Convention. Many other authors have undertaken more 
comprehensive critical analyses of children’s rights both in theory and practice. 
Rather, it is designed to provide a policy instrument, in which, for each article, after 
an introduction to the origins, the reader will find the condensation of the core 
elements of each legal provision springing from interpretation by the relevant UN 
treaty bodies and other human rights authorities. Each right is located within a 
framework that facilitates an understanding of the background to and locus of the 
right, the essential characteristics or attributes of each right, the framework of action 
necessary for the implementation of the right and its related policy development, and 
a referral system to monitor the States Parties’ compliance. 

The attributes identified were subjected to several reviews and feedback-seeking 
processes to avoid subjectivity in their selection. First, the draft papers were 
reviewed internally by each of the five members of the Indicator Development 
Team? and revised accordingly. Three major external reviews further strengthened 
the attributes identification process. 

A high-level review of the attribute papers for each set of attributes was under- 
taken by global experts* on the theme of the cluster. Following the consequent 
revisions, the attributes were reviewed by the Reference Group, consisting of 
internationally renowned experts,” at a face-to-face meeting in Geneva. 


>To view the names and biographies of the Global Child Project Indicators Development Team 
members, please visit: https://www.unb.ca/globalchild/projects/globalchild/team.html 

“To view the names and affiliations of experts consulted during the GlobalChild project, please 
visit: https://www.unb.ca/globalchild/projects/globalchild/expertreviewers.html 

>To view the names and biographies of the members of the Global Child Project Reference Group, 
please visit: https://www.unb.ca/globalchild/projects/globalchild/reference-group.html 
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Finally, to further ensure the quality and pertinence of the attributes to the living 
reality of children, an international child consultative review component was under- 
taken through the Global Child Rights Dialog (GCRD). The GCRD was conducted 
in collaboration with Queen’s University; Belfast’s Centre for Children’s Rights 
(CCR), in collaboration with Professor Laura Lundy; and other partners including 
Save the Children Canada and the Initiative for Article 12 (InArt12) from Greece. 
Child-friendly versions of the papers for each article were prepared. The GCRD 
undertook workshops with children from all five regions of the globe (Africa, 
Americas, Asia, Europe, and Oceania) to discuss and hear their thoughts about the 
attributes for each Convention article and to share their input. Almost two thousand 
children between the ages of 11 and 17 years participated from 52 sites in 35 coun- 
tries, including Argentina, Canada, Greece, India, Japan, Russia, and Sierra Leone.° 
The Indicator Development Team used this information to understand how children 
viewed their rights and the actions they felt necessary for enhanced compliance. 
Quotes from the children highlighting the priorities they identified are included with 
each article in the book and were used to help inform the subsequent drawing up of 
child rights indicators. 

Once all these external review processes had been completed, a final internal 
review and redrafting was undertaken by the Indicator Development Team to ensure 
consistency and coherence, and to bring the papers up to date in order to reflect any 
recent and relevant developments and research. 
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Part I 
General Principles 


Articles 2, 3, 6, and 12 


Introduction 


This part addresses four rights embodied in the Convention on the Rights of the 
Child (the Convention) that have been identified, by the Committee on the Rights of 
the Child (the Committee), as General Principles that must inform the realisation of 
all other rights. These rights are expressed in four articles: 


e Article 2: the right to non-discrimination 

e Article 3: the best interests of the child 

e Article 6: the right to life and optimum development 
e Article 12: the right to be heard. 


The General Principles constitute a thread that encompasses and influences the 
implementation of the Convention. For example, in consideration of Article 28, the 
right to education, legislative and policy measures, backed up by appropriate training 
and support of teachers, must be introduced to guarantee that no child is discrimi- 
nated against in their right to access education, within the school environment itself, 
or within the educational system as a whole. The educational system, including 
teaching methods, curriculum, school design and timetable, and behaviour policies, 
must be developed to promote explicitly the best interests and optimum development 
of every child. Finally, children of all ages must be afforded the opportunity to be 
heard in relation to their education, in the way their schools are run, and in relation to 
the development of education legislation, policy, and budgeting. 

A rights-based approach needs to be founded on a transparent, participatory, 
inclusive, and accountable process. Together, the four General Principles contribute 
to such a process. They clarify not only the desired outcomes from the implemen- 
tation of each right in the Convention, but also the approach that must be adopted in 
their realisation. 


Chapter 2 A) 
Article 2: The Right to Non-discrimination = xis 


Gerison Lansdown 


1. States Parties shall respect and ensure the rights set forth in the present 
Convention to each child within their jurisdiction without discrimination of 
any kind, irrespective of the child’s or his or her parent’s or legal guardian’s 
race, colour, sex, language, religion, political or other opinion, national, 
ethnic or social origin, property, disability, birth or other status. 

2. States Parties shall take all appropriate measures to ensure that the child is 
protected against all forms of discrimination or punishment on the basis of 
the status, activities, expressed opinions, or beliefs of the child’s parents, 
legal guardians, or family members. 


What Did Children Say? 

‘This kind of activities, like the one that we are doing right now, should 
happen more in our schools. To make us overcome stereotypes. To be closer 
to each other and become better friends.’ (Western Europe/Other) 

“Campaigns through social media should help everyone understand, iden- 
tify and avoid discrimination.’ (Western Europe/Other) 

‘Opportunities should be given in school for familiarisation with diversity. 
Meetings should be organised with students from different counties. We 
should learn about cultures of other countries and learn to live together and 
not to be racist.’ (Western Europe/Other) 


G. Lansdown (È) 
Carleton University, Ottawa, ON, Canada 


© The Author(s) 2022 

Z. Vaghri et al. (eds.), Monitoring State Compliance with the UN Convention 
on the Rights of the Child, Children’s Well-Being: Indicators and Research 25, 
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Overview 


Non-discrimination, and its positive corollary, equality, are cross-cutting human 
rights invoked in all international human rights instruments (United Nations 
OHCHR, 2012, p. 81). While equality means the absence of discrimination, uphold- 
ing the principle of non-discrimination between groups will produce equality 
(Bayefsky, 1990, p. 5). Non-discrimination is both a substantive and a procedural 
right that must be applied in the realisation of all other rights (Abramson, 2008, p. 4). 
Discrimination has been defined by the Human Rights Committee as 


any distinction, exclusion, restriction or preference which is based on any ground such as 
race, colour, sex, language, religion, political or other opinion, national or social origin, 
property, birth or other status, and which has the purpose or effect of nullifying or impairing 
the recognition, enjoyment or exercise by all persons, on equal footing, of all rights and 
freedoms (UN Human Rights Committee, 1989, para. 7). 


It is important to note that the provision of ‘or other status’ makes clear that this 
list is non-exhaustive. Non-discrimination is an absolute right, subject to no condi- 
tionality or qualifications such as progressive realisation, appropriateness or feasi- 
bility, or public welfare overrides (Abramson, 2008, pp. 40—42). The Committee on 
the Rights of Persons with Disabilities, for example, has affirmed that 
non-discrimination in respect of inclusive education is a core obligation that must 
be implemented with immediate effect (2016, para. 40(a)). However, the goal of 
equality sometimes requires States Parties to take affirmative action to diminish or 
eliminate conditions that cause or help to perpetuate discrimination. Such action is 
legitimate differentiation (UN Human Rights Committee, 1989, para. 8). 

Within the Convention, Article 2 is worded in broadly comparable language with 
the Article 2 provisions on non-discrimination embodied in previous core human 
rights instruments, such as the Universal Declaration of Human Rights, the Interna- 
tional Covenant on Civil and Political Rights (ICCPR), and the International Cov- 
enant on Economic, Social and Cultural Rights. However, it does contain significant 
differences. It includes two additional grounds for protection from discrimination, 
namely ethnic origin and disability. It also potentially strengthens the jurisdictional 
accountability of States Parties by removing the provision contained in the ICCPR 
that individuals must be living within the territory and subject to the state jurisdiction 
and requires only that they are within the jurisdiction of the state. Accordingly, the 
protection it affords extends to migrant, undocumented, refugee and asylum-seeking 
children living within the jurisdiction of the state. The Convention provision further, 
uniquely, protects children from discrimination based not only upon their personal 
traits and protected characteristics, but also from discrimination based upon their 
parents’ or guardians’ association with a class of persons protected from discrimi- 
nation. In addition, in paragraph 2, this protection is reinforced by a new provision in 
international human rights law, whereby States Parties must take all appropriate 
measures to protect the child from all forms of discrimination or punishment on the 
basis of the actions, beliefs, or status of the parents, family members, or other 
guardians. In these ways, Article 2 affords children entitlement to the same 
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protections from discrimination as adults, while considering their special status as 
children dependent on the adults who care for them (Besson & Kleber, 2019). 


General Principles 


Article 3 The principle of non-discrimination underpins the determination of the 
best interests of the child. States Parties must undertake appropriate proactive 
measures to guarantee effective equal opportunities for all children to ensure their 
best interests are addressed and realised (UN Committee on the Rights of the Child, 
2013, para. 41). 


Article 6 Discrimination impedes the optimum development of the child, whether it 
takes the form of denial of services, on the basis of equality of opportunity, 
prejudice, or social exclusion, or physical and psychological abuse. Compliance 
with Article 2 is therefore integral to the meaningful implementation of Article 6. 


Article 12 The views of the child, wherever appropriate, must be sought in any 
consideration of discrimination. In addition, when a child experiences discrimination 
on any grounds, they must be provided with the opportunity to register a complaint 
and be provided with safe and accessible means of seeking redress. 


Articles Related or Linked to Article 2 


The Committee has identified Article 2 as one of four General Principles, and as such 
it must be applied as a constant reference for the implementation of all other rights 
(Pais, 1997). However, its implications need to be understood in relation to the 
following articles: 


e Article 1 provides an explanation as to who is a child in the context of the 
Convention. Article 2 then affirms that the rights in the Convention must be 
respected and ensured for every such child. 

e Article 4 elaborates the means by which the obligations to respect rights as 
described in Article 2 must be fulfilled. 


In addition, the following articles highlight constituencies of children for whom 
additional attention is needed to ensure that their right to non-discrimination is 
equally protected on the same basis as other children: 


e Article 20, children in need of alternative care 

e Article 21, children being placed with adoptive families 

e Article 22, children who are refugees or asylum seekers 

e Article 23, children with disabilities 

e Article 30, children from minority or indigenous communities 
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e Article 37, children deprived of liberty 
e Article 38, children affected by armed conflict 
¢ Article 40, children in conflict with the law 


Relevant Instruments 


The principle of non-discrimination originates in the 1945 United Nations Charter, 
which in Article 1 (3) provides an equality guarantee, and establishes the foundation 
for all subsequent human rights treaty development: 
To achieve international cooperation in solving international problems of an economic, 
social, cultural, or humanitarian character, and in promoting and encouraging respect for 


human rights and for fundamental freedoms for all without distinction as to race, sex, 
language, or religion. 


Non-discrimination is therefore integral to all human rights treaties. Thus, the 
following list is indicative rather than exhaustive: 
Common Article 2s are embodied in the following treaties: 


e UN Universal Declaration of Human Rights (1948) 
e International Covenant on Civil and Political Rights (1966) 
e International Covenant on Economic, Social and Cultural Rights (1966). 


In addition, there are specific non-discrimination treaties, which do not establish 
rights but elaborate the obligations on States Parties to uphold rights contained in 
other treaties, in respect of groups of individuals, for example: 


e UN Convention against Discrimination in Education (1960) 

e ILO Convention 111, Discrimination (Employment and Occupation) (1958) 

e International Convention on the Elimination of all forms of Racial Discrimination 
(1966) 

e UN Convention on the Elimination of All Forms of Discrimination against 
Women (1979) 

e UN Convention on the Rights of Persons with Disabilities (2006). 


Regional treaties including non-discrimination provisions, for example: 


e European Convention on Human Rights (1950) 

e American Convention on Human Rights ‘Pact of San Jose, Costa Rica’ (B-32) 
(1978) 

e African Charter on the Rights and Welfare of the Child (1990). 
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Attributes 


Attribute One: Non-discrimination in the Realisation of all 
Rights for All Children Within the Jurisdiction 


The first critical contribution of Article 2 is to define the scope of the obligations of 
States Parties regarding children. It does so in two ways. First, it introduces the 
obligation on States Parties to ‘respect and ensure’ the rights in the Convention, thus 
requiring them to refrain from actions that violate the rights of the child and to take 
all necessary actions to enable the child to enjoy their rights (Alston, 1992, p. 5). In 
this regard, it is closely linked with Article 4. Where Article 2 constitutes an 
obligation of result, Article 4 elaborates the measures necessary to achieve that 
result (Pais, 1997). Second, it extends those obligations to every child ‘within the 
jurisdiction,’ regardless of status, including visitors, children of migrant workers, 
and undocumented immigrants (UN Committee on the Rights of the Child, 2003a, 
para. 18). 

In other words, States Parties must secure rights for all children under their 
authority and responsibility living within any territory over which the state has 
power (Abramson, 2008, pp. 127-28; Pais, 1997, p. 417). In this regard, the 
Committee has stressed the imperative, in federal states, of ensuring equal protection 
for all children (2003b, para. 19). 

The concept of discrimination comprises three key dimensions (Abramson, 2008, 
p. 29): 


e Treating a child differently 

e When doing so has either the purpose or the effect of impairing or harming them 

e The differentiation is based on a prohibited ground in relation to a right contained 
in the Convention. 


The Committee has stressed the requirement for States Parties to adopt a proac- 
tive commitment to the elimination of discrimination through legislation which 
reflects all the prohibited grounds (1993, para. 14). The scope of such legislation 
must address governmental and private or non-governmental actors, given that 
violations are often perpetrated by private action or private individuals (Weiwei, 
2004, p. 22). The prohibited grounds include the child’s or their parents’ or legal 
guardians’ race, colour, sex, language, religion, political or other opinion, national, 
ethnic or social origin, property, disability, and birth or other status. 

Existing legislation must also be reviewed to ensure it does not include provisions 
that discriminate (UN Committee on the Rights of the Child, 2002a, paras. 27—28). 
In its General Comments and its Concluding Observations, the Committee consis- 
tently highlights many different groups of children who are particularly vulnerable to 
discrimination, including girls, children with disabilities, Roma children, and 
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indigenous children.' In this regard, it is important to recognise intersectionality and 
multiple forms of discrimination that impact groups of children, for example, girls 
with disabilities. 

The Committee has also elaborated on the provision ‘or other status’ to identify 
additional grounds for discrimination, including, for example, sexual orientation and 
transgender or intersex status (2016, para. 33), HIV status (2001, para. 3), and 
children in street situations (2017, para. 25). It has argued that both early childhood 
and adolescence can be a source of discrimination (2016, para. 21). For example, 
young children are particularly at risk of being denied their right to express their 
views and have them given due weight (UN Committee on the Rights of the Child, 
2006, para. 11(b)), whereas adolescents can face hostile treatment directly as a 
consequence of their age and status (UN Committee on the Rights of the Child, 
2016, para. 21). 


Attribute Two: Non-discrimination on the Basis of Status, 
Actions, or Beliefs, of Parents, Guardians, or Family Members 


Paragraph 2 introduces an obligation on States Parties to take all appropriate 
measures to ensure that the child is protected against all forms of discrimination or 
punishment on the basis of the status, actions, or beliefs of parents, guardians, or 
family members. Unlike paragraph 1, this is a qualified and not an absolute obliga- 
tion, requiring only that appropriate measures are undertaken (Abramson, 2008, 
p. 132). In other words, it establishes an obligation of conduct rather than result, as is 
the case with paragraph 1. However, interestingly, it also differs from paragraph 1 in 
that its scope is not limited to discrimination in respect of the rights in the 
Convention. 

The text comprises two distinct elements. First, States Parties must not discrim- 
inate against a child because of family members’ status, actions, or beliefs. For 
example, affording differential legal status to a child born to unmarried rather than 
married parents would constitute a violation of Article 2 (UN Committee on the 
Rights of the Child, 1995b, para. 21), an issue highlighted repeatedly as of particular 
concern during the drafting of the Convention (Office of the United Nations High 
Commissioner for Human Rights & Rädda Barnen (Society: Sweden), 2007, 
pp. 315, 325-327). Second, a child must not be punished as a consequence of family 
members’ status, actions, or beliefs. For example, one sibling should not be excluded 
from school because of the behaviour of another sibling. Implementation of para- 
graph 2 requires that States Parties take measures to ensure that any existing 


! See, for example, the Committee report on the eighth session (1995a, p. 3); General Comment 
no. 9, Children with Disabilities (2007, paras. 8-10); Concluding Observations: Spain (2018, paras. 
14-15). 
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constitution, legislation, court decisions, or administrative policy comply with both 
these elements. 


Attribute Three: Special Measures to Address Discrimination 


Beyond legislation, the Committee has identified measures required by States Parties 
to implement Article 2. It emphasises the importance of collecting disaggregated 
data to identify children experiencing discrimination (2003a, para. 12). It also 
recommends that States Parties”: 


e Develop comprehensive strategies 

e Undertake research into discrimination 

e Introduce information and awareness raising campaigns 

e Involve religious, community, and political leaders to influence attitudes and 
discourage discrimination 

e Enact special measures or positive discrimination to eliminate barriers to the 
attainment of equality for a particular group of children. 


Importance is also attached to the need for education systems to address issues 
such as gender discrimination in the curriculum and exclusion of children with 
disabilities, and to affirm the role of education in promoting respect for difference 
(UN Committee on the Rights of the Child, 2001, para. 10). 
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Chapter 3 


® 
Article 3: The Best Interest of the Child Shep for 


Roberta Ruggiero 


1. In all actions concerning children, whether undertaken by public or private 
social welfare institutions, courts of law, administrative authorities or 
legislative bodies, the best interests of the child shall be a primary 
consideration. 

2. States Parties undertake to ensure the child such protection and care as is 
necessary for his or her well-being, taking into account the rights and duties 
of his or her parents, legal guardians, or other individuals legally respon- 
sible for him or her, and, to this end, shall take all appropriate legislative 
and administrative measures. 

3. States Parties shall ensure that the institutions, services and facilities 
responsible for the care or protection of children shall conform with the 
standards established by competent authorities, particularly in the areas of 
safety, health, in the number and suitability of their staff, as well as 
competent supervision. 


What Did Children Say? 

“When parents make decisions or something related to their children, they 
should discuss with their children and make decisions based on best interests 
of their children.’ (Eastern Europe) 
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“An independent inspector can visit schools, hospitals and institutions, ask 
questions and observe the situation there.’ (Eastern Europe) 

“Specialised psychologists in schools, institutions and courts should help to 
understand what the best interest for children in every case.’ (Eastern Europe) 


Overview 


Article 3(1) introduces a fundamental principle into international human rights 
treaties’ provisions. It attributes to the child ‘the right to have his or her best interests 
assessed and taken into account as a primary consideration in all actions or decisions 
that concern him or her, both in the public and private sphere’ (UN Committee on the 
Rights of the Child, 2013, para. 1). 

At the international level, this principle made its first appearance in the 1959 
Declaration of the Rights of the Child (Principle 2), but its inclusion in national 
legislation pre-dates the adoption of the Declaration. However, in the 1959 Decla- 
ration, the child’s best interests are to be ‘the paramount consideration,’ so they are 
determinant in the decision process, whereas in Article 3(1) they are only ‘a primary 
consideration,’ so one of the possible determinant factors (Freeman, 2007, 
pp. 25-26). 

The first draft of this article reproduced the same wording as Principle 2 of the 
1959 Declaration, but some delegations were uncomfortable about it and an alter- 
native draft was submitted in 1980. In it, the was replaced with a in qualifying the 
primary consideration. However, considering the complexity of the concept of best 
interests, it did not give rise to lengthy debate at the drafting stage and only in 1988 a 
second and last amendment was agreed to integrate a reference to ‘legislative bodies’ 
after ‘administrative authorities.’ This intervention broadened the scope of the article 
implying that legislative measures should also be ‘accompanied by “child impact” 
statements’ (Freeman, 2007, p. 26). 

It has been argued that Article 3 underpins all the other provisions of the 
Convention (UN Committee on the Rights of the Child, 2003, para. 12, 2009, 
para. 2). Best interests is one of the most complicated concepts to pin down, and 
the Committee defines it as ‘a dynamic concept that requires an assessment appro- 
priate to the specific context.’ What is encompassed by best interests depends on 
how the concept is understood. For example, different cultural approaches will 
inevitably outline different understandings of what is in a child’s best interests 
(Freeman, 2007, p. 1). However, the Committee has frequently addressed such 
structural problems by maintaining that the obligation to consider the children’s 
best interest requires the assessment of the impact of the decision on the child and 
that its implementation should always lead to the respect of other Convention rights. 
The ‘adult’s judgment of a child’s best interests cannot override the obligation to 
respect all the child’s rights under the Convention’ (UN Committee on the Rights of 
the Child, 2011, para. 61). In other words, ‘the rights of the child precede the best 
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interests standard’ and the implementation cannot be done without reference to the 
rights of the child (Freeman, 2007, p. 5). Furthermore, as clarified by the Committee 
in General Comment no. 14 in 2013, ‘no right could be compromised by a negative 
interpretation of the child’s best interests’ (2013, para. 4). 

The other two paragraphs of Article 3 ensure the child’s best interests and well- 
being within their daily ecosystem. Article 3(2) pertains to the well-being of the child 
in all circumstances while respecting the rights and duties of parents. Article 3 
(3) concerns the obligation of States Parties to ensure that institutions, services, 
and facilities for children “comply with the established standards,’ and that mecha- 
nisms are in place to ensure that the standards are respected. 


General Principles 


Article 2 The ‘right to non-discrimination is not a passive obligation’ (Besson & 
Kleber, 2019, p. 51) Therefore, the simple prohibition of all forms of discrimination 
is not enough for the article’s full implementation. It also requires ‘appropriate 
proactive measures’ to ensure effective equal opportunities for all children to 
enjoy their rights under the Convention. These passive and active measures need 
to be undertaken in compliance with Article 3 (UN Committee on the Rights of the 
Child, 2013, para. 41). 


Article 6 ‘In the assessment and determination of the child’s best interests, the State 
must ensure full respect for his or her inherent right to life, survival, and develop- 
ment’ (UN Committee on the Rights of the Child, 2013, para. 42). 


Article 12 There is an inextricable link between Article 3(1) and Article 12. They 
have complementary roles: Article 3 is meant to realise the child’s best interests, and 
Article 12 provides the methodology for hearing the views of the child in the 
assessment of their best interests. Article 3, paragraph 1, cannot be correctly applied 
if the requirements of Article 12 are not met (UN Committee on the Rights of the 
Child, 2009, paras. 70-74, 2013, para. 43). 


Articles Related or Linked to Article 3 


Article 3 is a General Principle. Its application needs to be considered in relation to 
the implementation of all the other Convention rights. However, rights that require 
specific consideration of the child’s best interests are: 


e Article 9(1) and (3), separation from parents 

e Article 18(1), parental responsibilities for their children 
e Article 20, deprivation of family environment 

e Article 21, adoption 
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e Article 37(c), separation from adults in detention 
e Article 40(2)(b)(ii), presence of parents at court hearings of penal matters 
involving a juvenile. 


Relevant Instruments 


UN Declaration of the Rights of the Child (1959), Principle 2, ‘In the enactment of 
laws for this purpose, the best interests of the child shall be the paramount 
consideration.’ 

UN Convention on the Elimination of All Forms of Discrimination against 
Women (1979), Article 5(b), on the exercise of parental responsibility and Article 
16(1)(d) in relation to marriage and family responsibility. 

UN Convention on the Rights of Persons with Disabilities (2006), Article 7(2), 
requires that in all actions concerning children with disabilities, the best interests of 
the child shall be a primary consideration. 

European Convention on Recognition and Enforcement of Decisions concerning 
Custody of Children and on Restoration of Custody of Children (1980), Article 10(1) 
(b), refers to the ‘welfare of the child’ in the decision-making process. 

African Charter on the Rights and Welfare of the Child (1990), Article 4(1), ‘the 
best interests of the child shall be the primary consideration’ in all actions ‘by any 
person,’ so parents are included. 

Hague Convention on Protection of Children and Co-operation in Respect of 
Intercountry Adoption (1993), Article 1(a), ‘to ensure that intercountry adoptions 
take place in the best interests of the child.’ 

European Convention on the Exercise of Children’s Rights (1996), Article 2 
(1) states that the ‘object of the present Convention is, in the best interests of 
children, to promote their rights, to grant them procedural rights and to facilitate 
the exercise of these rights.’ 


Attributes 


Attribute One: The Best Interests of the Child as a Primary 
Consideration 


Interpretation of the best interests of the child has been elaborated by the Committee 
in its concluding observations to States Parties’ reports and in General Comment 
no. 14. In the latter, the Committee underlines that the ‘child’s best interests’ is a 
threefold concept: 


e A substantive right: It is an individual and collective right, which guarantees that 
the ‘best interests’ of the child/children involved is ‘assessed and taken as a 
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primary consideration. . .in order to reach a decision on the issue at stake’, and the 
guarantee that the Convention rights will be implemented 

e A fundamental, interpretative legal principle: ‘If a legal provision is open to 
more than one interpretation, the interpretation which most effectively serves the 
child’s best interests should be chosen’ 

e A rule of procedure: Whenever a decision is to be made, ‘the decision-making 
process must include an evaluation of the possible impact, positive or negative, of 
the decision on the child or children concerned.’ The assessment and determina- 
tion of the best interests of the child require procedural guarantees (2013, para. 6). 


General Comment no. 14 also provides a legal analysis of Article 3(1): ‘In all 
actions concerning children, whether undertaken by public or private social welfare 
institutions, courts of law, administrative authorities or legislative bodies.’ 

With the word action, the Committee includes all the ‘decisions, but also all acts, 
conduct, proposals, services, procedures and other measures’ undertaken by public 
and private bodies and which directly or indirectly impact children as a group or a 
single child (2006, para. 13(b)). Therefore, Article 3(1) sets a very wide obligation 
on States Parties to “duly consider the child’s best interests.’ ‘It is a comprehensive 
obligation encompassing all public and private social welfare institutions, courts of 
law, administrative authorities, and legislative bodies involving or concerning 
children’ (UN Committee on the Rights of the Child, 2013, para. 25). 

Assessing the child’s best interests is a unique activity that should be undertaken 
in each individual case, in the light of the specific circumstances of each child or 
group of children or children in general, including individual characteristics, as well 
as the social and cultural context in which the child or children find themselves. 
General Comment no. 14, in order to provide concrete guidance on how to assess the 
best interests of the child, draws up ‘a non-exhaustive and non-hierarchical list of 
elements that could be included in a best interests assessment by any decision-maker 
having to determine a child’s best interests’ (UN Committee on the Rights of the 
Child, 2013, paras. 48-84). Furthermore, the Committee recommends that the 
assessment of the best interests of the child or of a group of children must comprise 
both short and long-term considerations for the child involved (2007, para. 26). This 
demands a continuous process of child rights impact assessment to foresee the 
impact that any proposed law, policy, or budgetary allocation may have on children, 
and child rights impact evaluation, to evaluate the actual impact of implementation 
(UN Committee on the Rights of the Child, 2013, para. 35). 


The Best Interests of the Child There is no clear definition of best interests, but in 
its General Comment no. 14, the Committee sets out a detailed explanation of this 
principle. It is a complex and adaptable concept, which needs to be determined on a 
case-by-case basis. The judge, administrative, social, or educational authority ‘will 
be able to clarify the concept and make concrete use thereof’, only if the assessment 
is done on an individual basis, according to the specific situation of the child or 
children concerned, and taking into consideration their personal context, situation 
and needs (Freeman, 2007, pp. 50-60; UN Committee on the Rights of the Child, 
2013, paras. 32-34). 
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Furthermore, the assessment of a child’s best interests must include respect for the 
child’s right to express their views freely, and due weight given to said views in all 
matters affecting the child (UN Committee on the Rights of the Child, 2009). Article 
3(1), ‘cannot be correctly applied if the requirements of Article 12 are not met’ 
(UN Committee on the Rights of the Child, 2009, paras. 70-74, 2013, paras. 43-45). 


A Primary Consideration States Parties need to incorporate a full and formal 
process of assessing and determining the best interests of the child in all cases in 
which a decision will have a major impact on a child or children. In these cases, a 
greater level of protection and detailed procedures to consider their best interests is 
appropriate (UN Committee on the Rights of the Child, 2002, para. 10, 2005, paras. 
19-21, 2013, para. 20). The expression ‘primary consideration’ attributes to the 
children’s best interests a stronger position in comparison with other considerations. 
This is justified on the basis of the “special situation of the child: dependency, 
maturity, legal status and, often, voicelessness’ and the fact that if the interests of 
children ‘are not highlighted, they tend to be overlooked’ (UN Committee on the 
Rights of the Child, 2013, para. 37). 

However, since Article 3(1) covers a wide range of situations, the Committee 
acknowledges the need for flexibility in its implementation. Once assessed, the best 
interests of the child might conflict with other interests or rights, for example, that of 
other children, public authorities, parents, caregivers, etc. For the Committee, the 
balancing of the contrasting interests can be operated only on a case-by-case basis 
evaluation. In the search for suitable compromise, authorities and decision-makers 
must weigh the rights of all those concerned, bearing in mind that the best interests of 
the child have high priority and are not just one of several considerations (Freeman, 
2007, pp. 60-64). This cannot be overruled ‘when an action has an undeniable 
impact on the children concerned (UN Committee on the Rights of the Child, 2013, 
paras. 39-40).’ 

Conversely, in the case of adoption, this balancing of contrasting interests is not 
needed. In Article 21, the principle of ‘best interests’ is further strengthened. ‘It is not 
simply to be a primary consideration’ but ‘the paramount consideration.’ Thus, it is 
the ‘determining factor’ (UN Committee on the Rights of the Child, 2013, para. 38). 


Attribute Two: Care and Protection—Safety Net 


Article 3(2) focuses on the States Parties’ obligation to ensure necessary protection 
and care for the child, considering the rights and duties of parents and others legally 
responsible for the child. It reiterates a general obligation of the States Parties, which 
is linked to their obligations under the other General Principles (Articles 2, 6, and 12) 
and to other Convention specific obligations, for example: 


e Provide ‘appropriate assistance to parents and legal guardians’ in their child- 
rearing responsibilities (Article 18(2)) 
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e Provide ‘special protection and assistance’ to children deprived of their family 
environment (Article 20(1)) 

e Recognise the rights of children to benefit from social security (Article 26) 

e Provide an adequate standard of living (Articles 27) 

e Protect children from all forms of violence and exploitation (Articles 19, 32, 
33, 34, 35, 36 and 37) (Hodgkin et al., 2007, p. 41). 


However, Article 3(2) also states a backstop or umbrella provision, which fills 
eventual lacunae present in the Convention, by imposing on States Parties the 
responsibility to take ‘all appropriate legislative and administrative measures’ nec- 
essary for the child’s well-being. Therefore, this article imposes on States Parties the 
responsibility of last resort to ensure the well-being of all those most vulnerable 
children that are neglected by its provisions (Freeman, 2007, pp. 66-67; Hodgkin 
et al., 2007, p. 40). The appropriate legislative and administrative measures to be 
undertaken must comply with Article 3(1) and Article 4 of the Convention. 


Attribute Three: Adequate Standards for Institutions, Services, 
and Facilities Dedicated to the Care and Protection of the Child 


Article 3(3) requires the establishment of appropriate standards for institutions, 
services, and facilities responsible for the care or protection of children. Other 
provisions of the Convention deal with particular services that the States Parties 
should create, for example: 


e ‘Those dedicated to the care of children’ (Article 18(2) and (3)) 

e Alternative care for children out of their family environment (Article 20) 

e Care for children with disabilities (Article 23) 

e Rehabilitative care (Article 39) 

e Institutional and other care related to the juvenile justice system (Article 40). 


Article 3(3) provides no exhaustive list of the areas in which standards must be 
established, but it does mention ‘particularly in the areas of safety, health, in the 
number and suitability of their staff, as well as competent supervision.’ Therefore, it 
is correct to affirm that it requires the determination of appropriate standards for all 
services already identified in the Convention and for all of those not specifically 
mentioned in it. This is in line with the increasing range of alternative care services 
that States Parties are requested to set up to ensure childcare and protection (Free- 
man, 2007, pp. 71-72; Hodgkin et al., 2007, p. 41). 

Article 3(3) equally applies to state institutions and non-state institutions. For its 
implementation, it requires the reviewing of the national legal framework dedicated 
to these institutions and services, the adoption of appropriate standards, and the 
creation of adequate inspection institutions with the mandate of monitoring of the 
respect of those quality standards, which applies not only to the quality of the service 
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provided but also to the staff involved (Hodgkin et al., 2007, pp. 41-42; UN 
Committee on the Rights of the Child, 2006, paras. 23, 32). 
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Chapter 4 A 
Article 6: The Rights to Life, Survival, te 
and Development 


Ziba Vaghri 


1. States Parties recognise that every child has the inherent right to life. 
2. States Parties shall ensure to the maximum extent possible the survival and 
development of the child. 


What Did Children Say? 

‘A minimum income for every family with children should be secured by the 
government and reports should be available about its provision.’ (Eastern 
Europe) 

“Children must have a health insurance for making sure that they will grow 
up without health challenges make their growth difficult.’ (Asia-Pacific) 

“All government departments should do everything they can to ensure the 
survival and development of children. For example, government should set up 
more schools so that we children have opportunities to continue their school- 
work.’ (Asia-Pacific) 
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Overview 


Article 6 guarantees the child’s inherent right to life, and, for the first time in an 
international human rights treaty, introduces the right to survival and development.' 
The right to life is the only right defined as inherent in the Convention. It extends 
beyond a negative obligation of non-interference, imposing a proactive obligation to 
take all comprehensive legislative, administrative, and other positive measures to 
ensure the inherent and indivisible right to life and survival of the child (Nowak, 
2005, pp. 17-18). Although the right to life is not absolute, the standard to justify 
any failure to protect the life of a child is exceptionally high (Peleg & Tobin, 2019). 
States Parties are required to provide explicit protections in law which include strict 
circumscribing of measures that arbitrarily and non-arbitrarily deprive a child’s life 
(Nowak, 2005, p. 2). Consistent with Article 37, Article 6 must be interpreted as 
imposing a prohibition on the death penalty (UN Committee on the Rights of the 
Child, 2010, paras. 32-33, 2012a, paras. 37-38). In addition, in line with Article 
1, which avoids taking a position on the commencement of life, Article 6 does not 
adopt a view with regard to whether life begins at the point of conception or a live 
birth. States Parties are therefore able to determine this issue themselves (Peleg & 
Tobin, 2019; UN Committee on the Rights of the Child, 2005a, para. 64 (c)). The 
Working Group drafting the Convention noted that staying silent on such matters 
was intentional so as ‘not to prejudice the interpretation of Article 1 or any other 
provisions of the Convention by State Parties’ (UN Commission on Human Rights, 
1989, pp. 8-15). 

Paragraph 2 of Article 6 introduces the obligation on States Parties to ensure the 
survival and development of the child to the maximum extent possible.” The 
development of the child has been interpreted by the Committee as needing to be 
understood “in its broadest sense as a holistic concept embracing the child’s physical, 
mental, spiritual moral and psychological development’ (2003, para. 12, 2013a, 
para. 18). It imposes an obligation on States Parties to introduce all appropriate 
measures, both positive and negative, to promote the survival and development of 
the child. Its implementation is integrally linked to the Convention in its entirety, and 
in particular the principle of the best interests of the child in Article 3, as well as the 
rights to health and an adequate standard of living and education in Articles 24, 27, 


! See General Guidelines for Initial Reports (UN Committee on the Rights of the Child, 1991, para. 
13), and General Guidelines for Periodic Reports (UN Committee on the Rights of the Child, 1996, 
para. 40), where it defined Article 6: “specific measures taken to guarantee the child’s right to life 
and to create an environment conducive to ensuring to the maximum extent possible the survival 
and development of the child, including physical, mental, spiritual, moral, psychological and social 
development, in a manner compatible with human dignity, and to prepare the child for an individual 
life in a free society.’ 

?As defined in the Convention on the Rights of the Child Article 27, General Comment 
No. 5 (UN Committee on the Rights of the Child, 2003), a report on implementation in the context 
of migration (UN Office of the High Commissioner for Human Rights (OHCHR), 2010), and the 
Implementation handbook (Hodgkin et al., 2007) 
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28 and 29 (Nowak, 2005, p. 14). General Comment no. 7 illustrates this point by 
drawing the links to ‘health, adequate nutrition, social security and adequate stan- 
dard of living, a healthy safe environment, education and play, along with the respect 
for parental responsibility and the provision of assistance and quality services’ 
(UN Committee on the Rights of the Child, 2006, para. 10). 


General Principles 


Article 2 Measures such as access to information, services, and supports that 
promote life and development must be undertaken to prevent discrimination of 
children, including those with disabilities and survivors of gender-based violence. 


Article 3 Innately linked to child’s right to life, survival, and development, Article 
3 obliges States to “create an environment that respects human dignity and ensures 
the holistic development of every child. In the assessment and determination of the 
child’s best interests, the State must ensure full respect for his or her inherent right to 
life, survival and, development’ (UN Committee on the Rights of the Child, 2013b, 
para. 42). 


Article 12 The views of children must be listened to and given due weight in all 
matters that affect their life, survival, and development. 


Articles Related or Linked to Article 6 


As a General Principle, Article 3 needs to be considered in relation to the imple- 
mentation of all the other Convention rights. However, rights that require specific 
consideration of the child’s right to life and optimum survival and development 
include those below. 

Article 19, protection from all forms of violence that are detrimental to the child’s 
life and development. 

Article 32 offers protections from economic exploitation and hazardous work. 

Article 33 protects children from the use of illicit narcotics and psychotropic 
substances, as well as being protected from involvement in the trade, production, and 
trafficking of illicit drugs. 

Article 34 protects from sexual exploitation and abuse, including inducement and 
coercion to engage in unlawful activity, exploitation through prostitution and other 
unlawful practices as well as exploitative use in pornographic materials and 
production. 

Article 35, protections to prevent abduction, sale, or trafficking of children for 
any purpose or in any form. 

Article 36 protects from all other forms of exploitation prejudicial to any aspect 
of a child’s welfare. 
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Article 37(a) prohibits torture and cruel, inhumane, and degrading treatment and 
punishment. Securing the right to life is therefore conceived as right to personal 
liberty and security. This includes the prohibition of capital punishment of children. 
Article 6 of both the Convention and the ICCPR reinforce the abolishment of the 
death penalty for children. It is not enough to not apply the death penalty, but rather 
legislation must be explicit in the prohibition of its use. Children’s optimum 
development must also be protected from the potential harm that might be imposed 
by excessive use of force by law enforcement or others in power. 

Article 38 relates to the protection of the child in armed conflict. The risk to life is 
considerable for the child in these circumstances. Apart from the risk of death, 
children living in a conflict zone can be vulnerable to displacement, recruitment, 
malnutrition, poor health and sanitation, and related illnesses. These children are also 
at potential risk of torture, disappearance, extrajudicial killings and social cleansing 
(UN Committee on the Rights of the Child, 2000a, paras. 30-31, 2000b, paras. 
34-35). In zones of conflict, landmines have been responsible for the deaths of 
children and other members of the community. Importantly, ICCPR declares there is 
no derogation permitted even in times of emergency (United Nations, 2006, p. 166). 


Relevant Instruments 


The UN Universal Declaration of Human Rights (1948), Article 3, affirms “the right 
to life, liberty, and security of person.’ 

The International Covenant on Civil and Political Rights (1966), Article 6, while 
asserting the right to life, declares it be protected by law and that a person must not 
be arbitrarily deprived of life (United Nations, 2006, p. 166). 

The UN Convention on the Rights of Persons with Disabilities (2006), Article 
10, asserts States Parties affirm the inherent right to life, and the employment of all 
measures to ensure people with disabilities the enjoyment of that right on the equal 
basis as other persons. This would include equal access to systems of health and care 
available to other members of society. Children with disabilities, particularly infants, 
are highlighted as being vulnerable to exclusion or discrimination as a result of 
impoverished systems of care and limited access to health. States Parties are urged to 
outlaw harmful practices that impinge on the right to life of children with disabilities. 
States Parties are also required to raise public awareness, enact legislation, and 
review and revise laws that directly or indirectly violate the right to life, survival, 
and development of children with disabilities (UN Committee on the Rights of the 
Child, 2007, para. 31). 
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Attributes 


Attribute One: Respect for and Protection of Inherent Right 
to Life of the Child 


The right to life has been referred to as ‘the supreme right,’ as without it all other 
human rights would be devoid of meaning (UN Human Rights Committee, 2019, 
paras. 2-3). Furthermore, its recognition by the Committee as a General Principle 
affirms the imperative to take it into account in the implementation of all other rights 
(Doek, 2015). 

Unlike other human rights treaties, the States Parties’ obligation for the respect 
for inherent right to life in Article 6 does not come with a limitation clause of 
arbitrary deprivation of life. It therefore prohibits any act that is detrimental to the 
child’s inherent dignity and right to life, including death penalty, corporal punish- 
ment, torture or other cruel, inhuman, or degrading treatment or punishment 
(Nowak, 2005, pp. 18-24). The Committee has argued that the right to life requires 
more than refraining from imposition of the death penalty, and places positive 
obligations to prohibit children from receiving life sentences. The right to life 
means more than simply being alive—the quality of life is as relevant as its 
preservation (UN Committee on the Rights of the Child, 201 1a, para. 38). 

Likewise, obligations to protect the child’s inherent right to life go beyond 
traditional understanding of the state protecting the child from undue interference 
of right to life by the state itself or private parties. It requires States Parties to set up 
comprehensive legislative measures, including in the fields of criminal law, family 
law, and police and labour law, as well as due diligence through effective imple- 
mentation and enforcement of these laws (Nowak, 2005, pp. 24-36). For example, 
action is needed to protect children from loss of life, investigate and prosecute where 
necessary in cases of loss of life, and provide compensation and reparation as 
appropriate (Peleg & Tobin, 2019). Furthermore, the right to life is inextricably 
linked to the right to survival, requiring measures to increase life expectancy as well 
as those that protect against and mitigate the consequences of climate change, 
including, for example’: 


e Lowering preventable causes of death and infant mortality 

e Promoting universal sanitation 

e Accessibility to clean water and pre-natal care 

e Eliminating malnutrition and epidemics 

e Increasing safety to reduce traffic and other forms of accident such as drowning. 


Measures to protect children from violence are fundamental to the preservation of 
the right to life. The Committee has identified, for example, gang-related violence 


3See, for example: Concluding Observations: Portugal (2014a, para. 29), Concluding Observations: 
Mozambique (2009a, paras. 33-34), the Implementation Handbook (Hodgkin et al., 2007, p. 84), 
and the declaration of the World Summit for Children (World Summit for Children, 1990). 
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and the vulnerability of children in street situations to violent threats to life as 
violations of Article 6, and called on States Parties to adopt a coordinated and 
structured approach to addressing these issues and ensuring the right to life of 
these children (2014b, paras. 3-5). In line with Article 2, the Committee has also 
called attention to the obligation of States Parties to undertake measures that address 
discriminatory harmful practices that can threaten the right to life, including gender- 
based violence, forced marriages, gender selection, matters related to affected 
LGBTQ and intersex children, early marriage, ‘honour killings,’ and ritualistic 
killing of children with albinism, those accused of witchcraft, or children with 
disabilities (2007, para. 31, 2013c, para. 28). 

In addition, the Committee has highlighted concerns over the issue of child 
suicide, particularly among those held in detention, and urged States Parties to 
take measures that address factors that render children vulnerable to suicide and 
self-harm, and to seek to minimise all possible risk (Peleg & Tobin, 2019). Finally, 
the Committee has expressed repeated concern over the impact of armed conflict on 
the child’s right to life." Protection of the right to life in these contexts is complex 
and requires an understanding of the interface between international humanitarian 
law and human rights law (addressed more fully under Article 38). However, it has 
urged States Parties to strengthen protection of children in respect of conflicts in 
which the state itself and non-state actors are responsible for breaching the right to 
life.° 


Attribute Two: Ensuring the Development and the Survival 
of the Child to the Maximum Extent Possible 


The inclusion of the obligation to ensure to the maximum extent possible the 
survival and development of the child reflects a commitment to translate into 
international human rights law the provisions in the 1959 Declaration of the Rights 
of the Child to provide special protection and ‘to grow and develop in health.’ Thus, 
paragraph 2 of Article 6 needs to be understood as providing the umbrella protection 
for survival and development of the child. 

The obligations to ensure the survival of the child are elaborated in multiple 
articles in the Convention, including (Nowak, 2005, pp. 43-48): 


“See, for example, concluding observations for Venezuela (2014b, para. 32) and Jamaica (2015, 
paras. 24-25). 

>See, for example, concluding observations for Iraq (2000c, para. 23) and the Philippines (1995, 
para. 32). 

See, for example, concluding observations for Israel (2013d, paras. 25-26) and the Democratic 
Republic of Congo (2009b, para. 33). 


4 Article 6: The Rights to Life, Survival, and Development 37 


e The right to health and adequate nutrition (Article 24) 

e The right to an adequate standard of living, eradication of poverty and provision 
of basic material needs (Article 27) 

e The right to recovery and rehabilitation (Articles 19 and 39) 

e The right to preventive measures from harm such as provisions of information to 
children and parent for optimal development of the child (Articles 24, 5, 12, 17) 

e Protection from exploitation and abuse in general and in times of forced displace- 
ment by natural and/or man-made causes. (Articles 19, 32—36). 


In general, the factors most critical to a child’s survival are more appropriately 
dealt with under the relevant articles. However, the Committee has used Article 6 to 
highlight a range of issues related to the survival of children, including acute 
respiratory infections and diarrhoea, anaemia, measles, pneumonia, HIV/AIDS, 
poor pre- and post-natal care, and low immunisation rates.’ 

The right to development must be understood in terms of the personal develop- 
ment of the child, rather than wider collective social and economic development. 
The concept is referenced throughout the Convention, including: 


e Education including development of the child’s talents, personality, respect for 
human rights, environment (Articles 28-29) 

e Supportive measures to parents so that they can provide the best possible parent- 
ing (Articles 18 and 27 para 3) (UN Committee on the Rights of the Child, 2016, 
para. 50; UN Human Rights Council, 2016) 

e Provision for children with disabilities including cultural and spiritual develop- 
ment (Article 23) 

e An adequate standard of living for children’s physical, mental, spiritual, moral 
and social development (Article 27) 

e Protection for children against work that is harmful to their health or physical, 
mental, spiritual moral or social development. 


The breadth of the implications of the right to survival and development can 
therefore be seen to provide a clear underpinning for the Committee’s decision to 
identify Article 6 as a General Principle. Although most of the Committee’s relevant 
recommendations could be applied to other specific rights, it has nevertheless used 
Article 6 to press States Parties to undertake all appropriate legislative, administra- 
tive, social, and educational measures to ensure the survival and development of the 
child, including: 


e The needs of children in street situations (2017, paras. 31-32) 

e Household food insecurity (2008a, para. 30) 

e Access to sanitation (2008b, para. 30) 

e Outreach of health, nutrition and birth registration services (201 1b, para. 35(b)) 


7See, for example, concluding observations for Nepal (2005b, para. 60) and Côte d’Ivoire (2001, 
para. 38). 
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e Access to early years care (2004, para. 35) 
e Support for pregnant adolescents (2012b, para. 32). 


However, while the text in paragraph 2 demands that States Parties ‘ensure’ the 
survival and development of the child, the consequent obligations are qualified by 
the phrase ‘to the maximum extent possible.’ The factors that can be used to justify 
limitations on efforts on the part of the state include availability of resources, and 
acts or omission by parents, other actors, or the child themself (Peleg & Tobin, 
2019). 
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Chapter 5 A) 


Article 12: The Right to Be Heard gag 


Gerison Lansdown 


1. States Parties shall assure to the child who is capable of forming his or her 
own views the right to express those views freely in all matters affecting the 
child, the views of the child being given due weight in accordance with the 
age and maturity of the child. 

2. For this purpose, the child shall in particular be provided the opportunity to 
be heard in any judicial and administrative proceedings affecting the child, 
either directly, or through a representative or an appropriate body, in a 
manner consistent with the procedural rules of national law. 


What Did Children Say? 

‘Youth parliament or similar institutions representing all groups of children of 
the society and different ages should operate throughout the year and express 
their opinion to Ministers on all relevant draft laws. The same should happen 
with local authorities and all public agencies.” (Eastern Europe) 

‘Everyone working with children should be well educated and trained how 
to listen to children. Professionals should be trained to understand children 
also through their drawings.’ (Eastern Europe) 

‘There would be social workers specifically trained and designated to 
support disabled youth, since those youth need more care in order to comfort- 
ably share their voice.’ (Western Europe/Other) 
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Overview 


Article 12 introduces a fundamentally new right into international human rights law. 
In recognition of children’s lack of legal autonomy in decision-making, it provides 
that every child capable of forming a view must be assured the right to express that 
view and have it given due weight in accordance with age and maturity, including in 
judicial and administrative proceedings (UN Committee on the Rights of the Child, 
2009, para. 1). In place of a traditional focus on children’s lack of competence, it 
establishes an obligation to consider how to enable them to engage (van Bueren, 
1998, p. 136). In other words, it transforms the status of the child from one of passive 
recipient of adult care and protection to one of active participation and agency. 

This provision was introduced into the drafting process in 1981, and although it 
underwent multiple revisions relating to its scope and linkages with other provisions 
such as best interests and rights and responsibilities of parents, the final text was 
adopted with relatively little dispute (Office of the United Nations High Commis- 
sioner for Human Rights and Radda Barnen (Society: Sweden), 2007, pp. 437-444). 
Importantly, the qualification relating to age and maturity applies only to the weight 
afforded the views expressed, and not the actual expression of views. Furthermore, 
while imposing an obligation on States Parties to consider the child’s view, it does 
not pose any corresponding obligation on children to express one. It has been 
commonly conceptualised as participation and represents one of the fundamental 
values of the Convention, while posing one of its major challenges to prevailing 
attitudes towards children (Pais, 1997, p. 426).! The Committee has emphasised its 
significance as a means of political and civil engagement through which children can 
advocate for their rights and hold states accountable (2016, para. 24). Opportunities 
for accountability and redress have been further strengthened through the adoption 
of the third protocol to the Convention on a complaints procedure.” 

The requirement that States Parties must ‘assure to the child’ the right to express 
views is a powerful formulation, placing a strong and unequivocal obligation to 
undertake the measures necessary to realise this right. This requires that the views of 
the child are solicited and that they are given due weight (UN Committee on the 
Rights of the Child, 2009, para. 19). The Committee has interpreted Article 12 as a 
substantive and a procedural right. Accordingly, it is both a free-standing right of the 
child and integral to the realisation of all rights (2006a, para. 2). Thus, to ensure 
implementation of the Convention, States Parties must ensure that children are 
enabled to express their views and that these views inform the actions undertaken 
by the state to give effect to child rights. 


"Also see Kay Tisdall’s Children and Young People’s Participation (2015, p. 196). 

? Optional Protocol to the Convention on the Rights of the Child on a communications procedure, 
adopted and opened for signature, ratification, and accession by General Assembly resolution 
A/RES/66/138 of 19 December 2011 and entered into force on 14 April 2014 (UN General 
Assembly, 2011). 
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Article 12, while closely aligned to Article 13, freedom of expression, is restricted 
to matters affecting the child, albeit this has been interpreted widely by the Com- 
mittee. However, it goes further in imposing an obligation on States Parties to 
introduce the legal framework and mechanisms necessary to facilitate opportunities 
to express views, both individually and collectively, and thereby support the active 
involvement of the child in all actions affecting them, and to give due weight to those 
views once expressed. 

Article 12 also needs to be understood alongside the other civil rights in the 
Convention, including Article 15, the right to freedom of association and assembly 
and Article 17, the right to information. 


General Principles 


Article 2 Article 12 asserts that every child capable of forming a view has the right 
to express that view. Accordingly, the Committee has emphasised the obligations of 
States to address discrimination to ensure the right of every child to be heard and 
participate in all matters affecting them on an equal basis with others. It has 
highlighted that customary attitudes and practices can serve to undermine and 
place limitations on the exercise of the right to be heard. It therefore encourages 
States Parties to undertake appropriate measures to raise awareness and educate 
communities as to the negative impact of such attitudes in order to achieve full 
implementation of the rights of every child (2009, paras. 75-76). 


Article 3 The determination of the best interests of the child needs to be informed 
by the views of the child. Thus, whereas the best interests of the child is the objective 
to be achieved, the participation of the child is a means through which those interests 
can be assessed and understood. 


Article 6 Child participation serves as a process that promotes the full development 
of the child’s personality and evolving capacities consistent with Article 6. 


Articles Related or Linked to Article 12 


As Article 12 has been identified by the Committee on the Rights of the Child as a 
General Principle, as well as a human right, its application needs to be considered in 
the realisation of all other rights. However, the concept of participation as exempli- 
fied in Article 12 is closely linked with: 


e Article 13, freedom of expression 

e Article 14, freedom of thought, conscience, and religion 
e Article 15, freedom of association and assembly 

e Article 16, right to privacy 
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e Article 17, access to information 

e Article 40, fair trial guarantees of Article 40(2)b) 

e Optional Protocol to the Convention on the Rights of the Child on a com- 
munications procedure 


Relevant Instruments 


International Covenant on Civil and Political Rights (1966), Article 19 

UN Convention on the Rights of Persons with Disabilities (2006), Articles 
4 (3) and 7 

African Charter on the Rights and Welfare of the Child (1990), Article 4 (2) 

Guidelines of the Committee of Ministers of the Council of Europe on child 
friendly justice (2010) 

Recommendation of the Committee of Ministers of the Council of Europe on the 
participation of children and young people under the age of 18 (2012). 


Attributes 


Attribute One: The Right to Be Heard 


Interpretation of the right to express views has been elaborated by the Committee in 
its Day of General Discussion on Article 12, and in General Comment no. 12: 


Every Child Capable of Forming His or Her Own Views The Committee 
emphasises that this formulation must not be interpreted as a limitation on children 
but represents an obligation for States Parties to assess the capacity of a child to form 
an autonomous opinion to the greatest extent possible (2009, para. 20). States Parties 
should presume capacity rather than require the child to demonstrate it. The Com- 
mittee discourages States Parties from introducing age limits on the exercise of this 
right, underlining that very young children can form views even if unable to 
articulate them verbally (2006b, para. 14). 

The onus rests with States Parties to facilitate the expression of views, including 
for children with disabilities and minority, indigenous, and migrant children 
(UN Committee on the Rights of the Child, 2009, para. 21). Furthermore, children 
have the right to express views affecting them as individuals, for example, in health 
care, family life, education, or child protection and also at a broader level on issues 
affecting them as a group or constituency. 


Express Those Views Freely Children must be aware of their right under Article 
12 to express their views, and therefore States Parties must adopt measures to 
provide them with this information (UN Committee on the Rights of the Child, 
2003, para. 26, 2004, para. 22). Furthermore, to ensure the free expression of views, 
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children must be enabled to participate without coercion or pressure and in environ- 
ments in which they feel safe and respected (UN Committee on the Rights of the 
Child, 2009, paras. 22-25). 


In All Matters Affecting the Child During the drafting process, proposals to 
restrict the expression of views to specific issues were rejected in favour of a 
formulation entitling children to express view on all matters affecting them (Office 
of the United Nations High Commissioner for Human Rights and Rädda Barnen 
(Society: Sweden), 2007, pp. 437—444). In practice, the Committee supports a broad 
interpretation of matters, including issues not directly addressed in the Convention. 
For example, it highlights the importance of children’s participation in respect of 
child protection, emergency situations, national, and international settings, and in the 
development of prevention strategies, and play and recreational activities, as well as 
all settings in which children are based. 


Due Weight Given to Views in Accordance with Age and Maturity It is not 
sufficient to facilitate the expression of views; it is also necessary to give them 
serious consideration (UN Committee on the Rights of the Child, 2009, para. 28). 
While there is no restriction on the right to express views other than the capacity to 
form them, the weight afforded to those views must take account of the age and 
maturity of the child. Significantly, this provision recognises that it is not appropriate 
to use age alone as a determinant of levels of understanding, with multiple factors 
influencing capacity in this regard, including cultural expectations, levels of support, 
individual factors, experience, and provision of information (Lansdown, 2005, p. 41; 
UN Committee on the Rights of the Child, 2009, para. 29). The Committee empha- 
sises that recognition must be afforded to children’s increasing levels of responsi- 
bility for matters affecting them as they acquire capacities (UN Committee on the 
Rights of the Child, 2012, para. 85). 


Attribute Two: Right to Be Heard in All Judicial 
and Administrative Proceedings Directly or Through 
a Representative 


Paragraph 2 must be implemented for all relevant judicial and administrative pro- 
ceedings affecting the child without limitations. It extends to proceedings initiated 
by the child, such as complaints against ill-treatment and school exclusion appeals, 
and those initiated by others which affect the child, such as parental separation or 
adoption, child protection or criminal proceedings, and immigration hearings 
(UN Committee on the Rights of the Child, 2009, paras. 32-33). States Parties 
must introduce legislative measures to require all such proceedings to explain how 
children’s views have been taken into consideration. 

Paragraph 2 also makes clear that the child’s views must be heard within any 
proceeding, whether directly, or through a representative on behalf of the child. This 
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principle should not be confused with the obligation in Article 3 to ensure that the 
best interests of the child are a primary consideration in all matters affecting the 
child. A representative for the child must transmit the child’s views correctly 
(UN Committee on the Rights of the Child, 2009, para. 36). The final section of 
paragraph 2, requiring that systems for hearing the child’s voice must be in accor- 
dance with procedural rules of national law, was included to stress the need for 
national law to include specific references to allow for the implementation of this 
right. It should not be interpreted as a means of allowing weak national laws to 
undermine full enjoyment of the child’s right to be heard. Such an interpretation 
would be contrary to Article 4 of the Convention (Pais, 1997, p. 429). 


Attribute Three: Access to Redress and Complaints Procedures 


Integral to the right to express views is the right to access complaints procedures and 
mechanisms for redress when rights are violated. They must be accessible, safe, and 
effective in providing remedies for rights violations, and children must be assured 
that using them will not expose them to risk of violence or punishment. States Parties 
should establish national human rights institutions for children with a broad mandate 
and, in particular, powers to consider individual complaints and investigations, 
including those submitted directly or on behalf of children (UN Committee on the 
Rights of the Child, 2002). Where a child has exhausted all avenues of complaint 
without successful resolution, a complaint can be made by an individual child, a 
group of children, or someone acting on their behalf, to the Committee on the Right 
of the Child under the 3rd Optional Protocol (UN General Assembly, 2011). 


Attribute Four: Legislative and Administrative Measures 
to Implement Article 12 


The Committee urges States Parties take action through education, training, and 
public campaigns to address traditional and paternalistic attitudes that mitigate 
against the realisation of Article 12, with particular attention to the situation of 
girls (UN Committee on the Rights of the Child, 2006c, para. 28, 2017, para. 17). It 
encourages States Parties to support initiatives to create forums where children can 
elaborate their views including school councils, child clubs, and children’s 
parliaments.’ 

Action is also needed, including through legislation and regulations, to establish 
the right to be heard in all settings, and to ensure the right to be heard in the 
development, implementation, and monitoring of all laws, policies, and programmes 


>See, for example, Concluding Observations: Spain (2018, para. 17(f)). 
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relating to children and implemented at all levels, from the family to schools and 
community, and in all institutions involving children (UN Committee on the Rights 
of the Child, 2006d, para. 25, 2009, para. 27). Furthermore, the Convention on the 
Rights of Persons with Disabilities (Article 4 (3)) explicitly demands that children 
with disabilities, through their representative organisations, must be consulted in the 
development and implementation of all legislation and policies affecting them. 
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Part II 
Civil and Political Rights 


Articles 7, 8, 13, 14, 15, 16, and 17 


Introduction 


The Convention on the Rights of the Child (the Convention) was a breakthrough in 
international human rights law, as it gave explicit recognition to children as subjects 
of civil and political rights. Although the International Covenant on Civil and 
Political Rights (ICCPR) extended to all people by virtue of their humanity, little 
explicit attention had previously been given to the specific implications of those 
rights in respect of children. Both Declarations on the Rights of the Child, in 1924 
and 1959, emphasised the vulnerability of children and their consequent entitlement 
to protection but gave scant recognition to their status as active subjects with agency 
and incremental capacity to exercise rights on their own behalf. 

The Convention transformed the landscape in terms of children’s status as rights 
holders. In Articles 13, 14, 15, and 16, it asserts that existing rights to freedom of 
expression, thought, conscience, religion, association, and assembly, and to privacy, 
apply explicitly and equally to children. In so doing, the Convention affirms 
recognition of the child as a person, with views independent of parents or family, 
and entitled to recognition of their dignity and uniqueness as an individual. Article 
7 builds on the ICCPR, not only establishing entitlement to name and nationality, but 
adding in the right to know and be cared for by parents. Article 8, a new provision, 
recognised the imperative for preservation of a child’s identity, reflecting the con- 
cern at the time of drafting that children born to parents who disappeared under 
military dictatorships were denied knowledge of their identity. More recently, this 
provision has played an important role in establishing the rights to identity for 
children born, for example, through assisted reproductive techniques. Finally, the 
Convention added a new right in Article 17, establishing the right to information 
from the mass media, recognising its crucial role in the lives of children and its 
importance in enabling them to exercise their rights. 
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The Committee on the Rights of the Child (the Committee), in its Concluding 
Observations and General Comments, has helped elaborate how those rights must be 
interpreted, considering the role for parental guidance in line with children’s evolv- 
ing capacities. Critically, it has argued that while parents play a key role in helping 
provide direction to their children, it must always be remembered that ‘the more a 
child knows and understands, the more their parents will have to transform direction 
and guidance into reminders and gradually to an exchange on an equal footing’ 
(UN Committee on the Rights of the Child 2016, para. 18). Furthermore, ‘it is the 
child who exercises the right to freedom of religion, not the parent, and the parental 
role necessarily diminishes as the child acquires an increasingly active role in 
exercising choice throughout adolescence’ (UN Committee on the Rights of the 
Child 2016, para. 43) This part examines the civil and political rights contained in 
the Convention and their implications for the status of the child. 
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Chapter 6 A 
Article 7: The Right to a Name, Nationality, se 
and to Know and Be Cared for by Parents 


Adem Arkadas-Thibert and Gerison Lansdown 


1. The child shall be registered immediately after birth and shall have the right 
from birth to a name, the right to acquire a nationality and, as far as 
possible, the right to know and be cared for by his or her parents. 

2. States Parties shall ensure the implementation of these rights in accordance 
with their national law and their obligations under the relevant international 
instruments in this field, in particular where the child would otherwise be 
stateless. 


What Did Children Say? 
‘Government should provide birth certificates and medical reports to let the 
children know where they came from.’ (Asia-Pacific) 
‘Government should aware every parent on the process and importance of 
childbirth registration.’ (Asia-Pacific) 
“Government should simplify the process of registration.’ (Asia-Pacific) 
‘Hospitals should not release newborns before ensuring that they are 
registered.’ (Eastern Europe) 
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Overview 


The rights to a name, birth registration, and nationality are well-established rights in 
international and national laws. All non-discrimination clauses of all international 
and regional human rights treaties include birth as a prohibited ground for discrim- 
ination. The Convention built on these treaties and introduced a new component 
asserting the right of the child to know and be cared for by their parents, in 
recognition that parental care is as important for the child’s psychological stability 
and development as a name and nationality (Office of the United Nations High 
Commissioner for Human Rights and Rädda Barnen (Society: Sweden), 2007, 
pp. 379-80; Scruton, 2007, p. 92). Although Article 7 does not explicitly grant 
citizenship, international law does not make a distinction between citizenship and 
nationality. Rather, it regards the former as completely determined by the latter 
(Scruton, 2007). 

The wording of Article 7 creates a strong presumption in support of the child’s 
right to nationality and citizenship but not an absolute guarantee against statelessness 
(Tobin & Seow, 2019, p. 241). Proposals during the drafting of Article 7 were put 
forward to introduce a right to be granted nationality based on where the child was 
born. However, this was rejected in favour of a provision that enabled a child to 
acquire nationality either through the nationality of their parents or their place of 
birth, subject to the national law of the country (Office of the United Nations High 
Commissioner for Human Rights and Rädda Barnen (Society: Sweden), 2007, 
para. 103). 

Overall, Article 7 aims to facilitate recognition of the legal personality of the child 
as an independent human being having agency to exercise their rights everywhere 
from birth, through the right to a name, through provision of full citizenship rights, 
through nationality, and through preventing statelessness (Hodgkin et al., 2007, 
pp. 97-109). In addition, in recognition of the importance of the child’s parentage 
to their identity and optimum development, the article introduces an additional 
element as foundational to the best interest of the child: the right of the child to 
know their parents and to be cared for by their parents. 


General Principles 


Article 2 Birth is included as one of the prohibited grounds of discrimination in 
Article 2 of the Convention. Accordingly, all children must be registered without 
delay at birth and granted a nationality without discrimination. The Committee has 
highlighted concerns’ relating to many groups of children at risk of discrimination 
with regard to birth registration and/or nationality including refugees, children of 


'For example, see Concluding observations: Estonia (UN Committee on the Rights of the Child, 
2003) and Concluding observations: Jordan (UN Committee on the Rights of the Child, 1994a). 
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unmarried couples, children who were born after their parents divorced, children 
born out of surrogacy agreements, adopted children, children born during flight from 
a conflict/refugee children, children of migrant parents, children of nomadic tribes, 
children of indigenous groups, and children of ethnic minorities (UN Office of the 
High Commissioner for Human Rights (OHCHR), 2010, paras. 57—61). 


Article 3 In certain countries, the right of an adopted child or a child born through 
assisted reproductive technologies to know their birth parents is overridden in favour 
of the right of parents to privacy and confidentiality. Although such approaches are 
sometimes defended as promoting the best interests of the child (Odievre v. France, 
2003), the Committee has argued that Article 7 creates strong presumption in favour 
of full disclosure of a child’s genetic parentage. In other words, the child’s best 
interests are served by access to information relating to their birth and birth parents 
(UN Committee on the Rights of the Child, 2004, para. 23, 2005a, paras. 28-29, 
2005b, para. 38 et al., 2009, para. 16). In addition, the right to be cared for by one’s 
parents is qualified by the phrase ‘as far as possible.’ The imperative to secure the 
best interests of the child would be a potential factor in determining whether it was 
possible to for a child to be cared for by their parents. 


Article 6 Many services that are imperative for a child’s development, as well as 
lifesaving services provided by public administration, require birth registration of the 
child or introduce limitations on nationality grounds. Therefore, the right to a name 
and nationality can be understood as an enabling right and indispensable for life and 
development of the child. However, lack of registration should not be used as an 
excuse to discriminate against those children whose birth registration is marred by 
inadequate or latent discriminatory laws and policies. 


Article 12 Children’s civil and political participation as citizens of a given country 
is dependent on their registration as a national in that country. Any restriction of birth 
registration hampers the child from exercising and enjoying their rights to partici- 
pation. For example, restricting right to peaceful assembly only to those who are 
citizens infringes the right to fully participate in public life. 


Articles Related or Linked to Article 7 


Article 8, preservation of identity, including nationality, name, and family relations, 
relies on the name and nationality of the child being afforded from the birth of 
the child 

Article 9, separation from parents constitutes a greater risk for children lacking 
birth registration 

Article 10, family reunification is highly dependent on children having access to 
documentation relating to their birth registration 

Article 18, parents have joint responsibility for their children and should be 
named on the birth certificate wherever possible 
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Article 20, children deprived of their family environment are entitled to access 
their original birth registration documents in order to provide them with knowledge 
of their birth family and to provide continuity 

Article 21, adoption and inter-country adoption can result in children being 
provided with a new name and parents, but children should have access to their 
original birth registration wherever possible 

Article 22, asylum seeking and refugee children are at greater risk of loss of 
identity and will often require birth documentation in order to apply for refugee 
status 

Article 30, children of minorities or indigenous peoples will often be at risk of 
discrimination and loss of status if they are unable to provide birth registration 
documentation 

Article 35, prevention of sale, trafficking and abduction necessitates that children 
have access to their birth registration documents. 


Relevant Instruments 


The UN Universal Declaration of Human Rights (1948), Article 15, provides for the 
right to a nationality. 

The International Covenant on Civil and Political Rights (1966), Article 24, pro- 
vides for rights to birth registration and to a nationality. 

Some other human rights treaties also cover these rights: 


e International Convention on the Elimination of all forms of Racial Discrimination 
(1966), Article 5 

e UN Convention on the Elimination of All Forms of Discrimination against 
Women (1979), Article 9 

e International Convention on the Protection of the Rights of All Migrant Workers 
and Members of Their Families (1990), Article 29 

e UN Convention on the Rights of Persons with Disabilities (2006), Article 18 

e UN International Convention for the Protection of All Persons from Enforced 
Disappearance (2007), Article 25 

e American Convention on Human Rights ‘Pact of San Jose, Costa Rica’ (B-32) 
(1978), Article 20 

e African Charter on the Rights and Welfare of the Child (1990), Article 6 

e Protocol to the African Charter on Human and Peoples’ Rights on the Rights of 
Women in Africa (2003), Article 6. 
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Attributes 


Attribute One: Free, Compulsory, and Accessible Birth 
Registration Immediately After Birth of All Children 


A central tenet of Article 7 is free, compulsory, and accessible birth registration, 
immediately after the child’s birth. Information on implementation of this right 
constitutes part of the common core document that all treaty bodies require from 
States Parties in their constructive dialogues with them (United Nations, 2009). As 
the Human Rights Committee pointed out in their General Comment no. 17 on the 
Rights of the Child (CCPR 2011), birth registration is an enabling right, and must 
therefore be free, compulsory, and accessible for all, including hard to reach 
populations, through mobile units, public information campaigns, and as part of 
pre-natal and post-natal health care services (United Nations, 2006, p. 183). 

Birth registration is a vital passport to accessing health services, social security, 
and education. It can be facilitated using digital and mobile birth registration 
systems. There also need to be opportunities for non-registered children to have 
their birth registration easily completed later through health care, educational, and 
social services (United Nations, 2006, p. 183). 


Attribute Two: Acquiring a Name, Nationality, and Prevention 
of Statelessness of a Child 


The right to a name from birth is widely recognised in international law and affords 
the child both legal status and an identity and sense of self. Although the naming of a 
child at birth is, inevitably, a right exercised by the parents on behalf of the child, the 
Committee makes clear that there are limits to the scope of parental discretion. In line 
with Article 12, a child of sufficient age and maturity has the right to change, or 
refuse to change, their name.” Such a circumstance might arise, for example, in the 
context of parental divorce, separation, or marriage, or adoption. 

Closely linked to the right to a name is the right to acquisition of nationality, a 
provision which, as with birth registration, States Parties are required to provide 
information on for all treaty bodies. It is an enabling right and included in 
non-discrimination clauses, as a necessary pathway to non-discriminatory service 
provision for children (United Nations, 2009). The Committee has emphasised that 
States Parties must adopt all possible measures to ensure that every child has a 
nationality from birth. This requirement effectively imposes an obligation on States 
Parties to ensure that no child is left stateless (UN Committee on the Protection of the 


? See, for example, Concluding observations for Niue Islands (UN Committee on the Rights of the 
Child, 2013a, paras. 30-31) and Federal republic of Yugoslavia, (Serbia and Montenegro) 
(UN Committee on the Rights of the Child, 1996, para. 31). 
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Rights of All Migrant Workers and Members of Their Families and UN Committee 
on the Rights of the Child, 2017, paras. 20-26). To this end, it has recommended to 
States Parties that they collect data on stateless children, collaborate with relevant 
international agencies, legislate to protect against arbitrary deprivation of national- 
ity, and become party to relevant international instruments that protect against 
statelessness (Tobin & Seow, 2019, p. 256). 

In accordance with Article 2, States Parties should not discriminate in respect of 
acquisition of nationality, on the basis of the nationality of a child being different to 
the country in which they live, or because of the lack of nationality (UN Committee 
on the Protection of the Rights of All Migrant Workers and Members of Their 
Families and UN Committee on the Rights of the Child, 2017, para. 25). States 
Parties must provide options for children to acquire citizenship without discrimina- 
tion within their jurisdiction (UN Committee on the Rights of the Child, 2005c, 
paras. 11, 12). Consideration should also be given to both parents equally being able 
to pass their nationality to their children, in accordance with Article 9 of the 
Convention on the Elimination of All Forms of Discrimination against Women. 


Attribute Three: Knowing and Being Cared for by Their 
Parents 


All children have a right to know their origins and their parents. The right of the child 
to know and be cared for by their parents, as far as possible, provides a baseline for 
interpretation of other rights relating to the child’s right to family life, including the 
presumption against separation from parents (Article 9), family reunification (Article 
10), responsibilities for both parents to care for their children (Articles 18 and 27), 
and the rights of children in alternative care and to adoption (Articles 20 and 21) 
(Tobin & Seow, 2019, p. 239). The Convention does not define parents, but the 
Committee has stressed the need to understand the term in its broadest sense to 
include ‘biological, adoptive, or foster parents or members of the extended family or 
community as provided for by local custom’ (UN Committee on the Rights of the 
Child, 2013b, para. 59). Furthermore, taken in conjunction with Article 8, the right to 
preserve identity, the term can also be understood to include knowing the identity of 
any person with whom they have a gestational or biological link, for example, as a 
result of assisted reproductive technologies or surrogacy (Gaskin v. The United 
Kingdom, 1989, para. 39). 

The qualification that this right must be exercised ‘as far as possible’ allows that 
in some circumstances it may not be possible for the child to know their parents: the 
parentage may not be known, disclosure may run counter to the child’s best interests, 
or it may lead to a conflict of other interests such as the privacy of a biological parent. 


6 Article 7: The Right to a Name, Nationality, and to Know and Be Cared for. . . 57 


However, the presumption is very strongly in favour of the child’s right to know.° 
In cases where the child is placed in protective custody of another family in the form 
of foster care, adoption, or institutional care, the child should be provided with 
option to know their parents and origins (UN Committee on the Rights of the Child, 
2004, para. 23, 2005a, paras. 28, 29, 2005b, para. 38 et al.). This option should 
consider the best interests of the child, providing the child with enough information 
to make an informed decision. 
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Chapter 7 A) 
Article 8: The Right to Preservation ga 
of Identity 


Adem Arkadas-Thibert 


1. States Parties undertake to respect the right of the child to preserve his or 
her identity, including nationality, name and family relations as recognized 
by law without unlawful interference. 

2. Where a child is illegally deprived of some or all of the elements of his or 
her identity, States Parties shall provide appropriate assistance and protec- 
tion, with a view to re-establishing speedily his or her identity. 


What Did Children Say? 
‘Children are allowed to take passports as a right to their names, family and 
nationality.’ (Africa) 

‘Countries should make birth certificates free’, one individual saying it is 
‘ridiculous that some individuals have to pay for birth certificates.” (Western 
Europe/Other) 

‘It’s important that the government does not make the process to get the 
documents too complicated.’ (Western Europe/Other) 

“Children should not be migrated from their home to anywhere without the 
presence of their parents.’ (Asia-Pacific) 
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Overview 


Article 8 provides for preservation of the identity of the child in general, and in 
particular preservation of their nationality, name, and family relations. As Tobin 
explains using the words of Geraldine Van Bueren, Article 8 is the vehicle through 
which a biological entity transforms into a legal being, confirming the ‘existence of a 
specific legal personality capable of bearing rights and duties’ (Tobin & Todres, 
2019, p. 279; van Bueren, 1998, p. 117). Therefore, it is a prerequisite for the 
exercise of all human rights for children. 

The unique quality of Article 8 relies upon it being the first human rights law 
provision recognising the right to preservation of the child’s identity explicitly. 
Previous human rights treaties had only provided protection for specific elements 
of a person’s identity, such as nationality, freedom of thought, conscience and 
religion, freedom of expression, respect for private life, and the right to participate 
in cultural life (Tobin & Todres, 2019, p. 280). 

Article 8 was introduced by Argentina, which was then dealing with cases of 
enforced disappearances during the junta regime (Hodgkin et al., 2007, pp. 97-109). 
Many countries raised questions about its relevance, as preservation of identity had 
already been protected in other articles of the Convention (UN Commission on 
Human Rights, 1985, paras. 1-3). However, it was argued that children of parents 
who were subject to enforced disappearance were at greater risk of being discrim- 
inated against. In addition, cases arise where the nationality of a child, as part of their 
identity, cannot be preserved due to gender-based discrimination (denial of passing 
parental identity from mothers), civil status-based discrimination (children born out 
of wedlock), or migration-based discrimination (children of migrant parents, born or 
lived in the country for most of their life) (UN Human Rights Council. Working 
Group on Enforced or Involuntary Disappearances, 2013, para. 8). Furthermore, 
enforced disappearances of children or related cases of irregular adoptions may 
directly violate the right to preservation of identity by concealing the identity of 
the children and preventing re-establishment of the bond between the disappeared 
children and their families, their heritage, culture, and their identity (Pais, 1997, 
pp. 433-34). 

In 2010, with the adoption of the International Convention for the Protection of 
All Persons from Enforced Disappearance (CED), another international human 
rights treaty recognised the right to one’s identity. Articles 4 and 25 of the CED 
contribute to further define Article 8 of the Convention by: 


e Criminalising abductions and enforced disappearance of children and punishing 
the perpetrators as a measure of countering impunity in such cases or times where 
state officials are involved in abductions 

e Preventing and punishing enforced disappearances of children, their parents, and 
babies born during the captivity of pregnant mothers subjected to enforced 
disappearance 

e Criminalising the falsification, concealment or destruction of documents attesting 
to the true identity of children 
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e Searching for or cooperating with others in the search for disappeared children 
and the return of children to their families of origin 

e Having legal procedures in place to review adoption and, where appropriate, to 
annul any adoption or placement of children that originated in an enforced 
disappearance 

e Preserving or reinstating the identity of the child with their nationality, name, and 
family relations. 


Because CED is not a widely ratified human rights treaty, it is imperative for the 
best interests of the child that Article 8 of the Convention is interpreted along with 
CED to fill possible legal protection gaps for children. 

More recently, references to Article 8 and the child’s right to identity are recurrent 
in contexts including the ‘children’s right to know their genetic identity in the cases 
of assisted reproductive technology; their cultural and biological identity in cases of 
adoption and surrogacy; their gender identity in cases of gender reassignment; and 
the preservation of their disability identity in debates about genetic manipulation’ 
(Tobin & Todres, 2019, p. 280). This illustrates the pivotal importance of the Article 
8 in the attribution of the legal personality, and the breadth of issues impacting the 
preservation of a child’s right to identity, beyond those that originally led to the 
inclusion of Article 8 in the Convention. 


General Principles 


Article 2 Children of parents who were subject to enforced disappearance them- 
selves are at a greater risk of being discriminated against (Hodgkin et al., 2007, 
p. 113). Therefore, States Parties should have anti-discrimination legislation as a 
preventive measure for children from parents of minority groups, or certain ethnic, 
political, or social backgrounds (UN Human Rights Council. Working Group on 
Enforced or Involuntary Disappearances, 2013, para. 7). States Parties should 
introduce preventive and protective legal and policy measures to address discrimi- 
nation against children affected by enforced disappearances and related cases of 
irregular adoptions. 


Article 3 Article 8 is based on the best interests of the child, linking human rights 
law with international and national criminal law in situations of enforced disappear- 
ances and related cases of irregular adoptions (Doek, 2006, pp. 7-14). It provides 
legal guarantees for the right to preservation of recognition as a person before the law 
after irregular adoptions, along with protection of the right to liberty and security of 
the person from enforced disappearance (Office of the United Nations High Com- 
missioner for Human Rights and Rädda Barnen (Society: Sweden), 2007, 
pp. 133-34). 


Article 6 The right to preservation of identity of the child, including their nation- 
ality, name, and family relationships, is intertwined with their individuality and 
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private life. Therefore, it is necessary for the development of the child (Pais, 1997, 
p. 433; UN Human Rights Council. Working Group on Enforced or Involuntary 
Disappearances, 2013, paras. 19-23). Enforced disappearances of children or related 
cases of irregular adoptions directly violate the right to preservation of identity by 
concealing the identity of the children and preventing re-establishment of the bond 
between the disappeared children and their families, their heritage, culture, and their 
identity (Pais, 1997, pp. 433-4). 


Article 12 The right to participation is directly linked to the preservation of identity, 
as it relates to the child’s right to be heard in decisions of administrative proceedings 
in situations of enforced disappearance, related cases of irregular adoptions, and 
other administrative procedures (UN Human Rights Council. Working Group on 
Enforced or Involuntary Disappearances, 2013, paras. 1-8). 


Articles Related or Linked to Article 8 


Article 7, preservation of identity relies on the right to a name and nationality, the 
prevention of statelessness, and to know and be cared for by parents. 

Article 9, separation from parents may be detrimental to identity preservation and 
family relations. 

Article 10, entering or leaving countries for family reunification requires a 
particular attention in term of procedural regulation to ensure identity preservation. 

Article 11, illicit transfer and non-return of children abroad expose the child to 
the risk of losing identity, including nationality, name and family relations. 

Article 16, protection from arbitrary interference in privacy, family, and home 
also contribute to ensure the respect of the right of the identity of the child at the 
related family relations from unlawful interference. 

Article 20, children deprived of their family environment have the right to know 
their origins and background. 

Article 30, right to enjoy culture, religion, and language; protecting the child 
against interference in children’s identity and have continuity of upbringing, partic- 
ularly with regard to their ethnic, cultural, and linguistic background 


Relevant Instruments 


For the reasons explained above, with the exception of the Articles 4 and 25 of the 
UN International Convention for the Protection of All Persons from Enforced 
Disappearance (2007), there is no other international or regional human rights treaty 
that contains a provision similar to Article 8 of the Convention. 
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Attributes 


Attribute One: Establishment of Criminal and Procedural 
Preventive Measures 


States Parties are required to introduce preventive measures for children affected by 
enforced disappearance and/or related cases of irregular adoptions. They must 
clearly criminalise enforced disappearances and irregular adoptions and introduce 
punitive clauses for perpetrators in their criminal code. The law must be 
implemented to eliminate impunity, through effective investigations and punish- 
ments (UN Human Rights Council. Working Group on Enforced or Involuntary 
Disappearances, 2013, paras. 41—45). 

The States Parties that have a history of grave human rights violations, including 
enforced disappearances and irregular adoptions, should set up independent criminal 
and administrative oversight mechanisms, DNA databases, and compensation mech- 
anisms. This would allow children affected to obtain redress and remedy for their 
infringed identity rights, including 


e Re-establishing their identity 

e Speedy family reunification re-establishing their relationship with their 
family, and 

e Rehabilitation to affected children (as per CED Articles 4 and 25). 


Attribute Two: Establishment of Protective Legal 
and Administrative Procedures 


Attribute two deals with the protective component for children affected by enforced 
disappearance or related cases of irregular adoptions as well as other cases of 
preservation of nationality component of identity. 

States Parties should have laws to protect children who are affected with enforced 
disappearance or related cases of irregular adoptions; specifically, their identities, 
including nationality, name, and family relationship, must be preserved through 
facilitating procedures for them to re-establish their identities and relationships 
without time limitation in bringing such cases to before a court of law (as per 
CED Article 24). 

Laws should also provide compensation for any damages or loss of rights during 
time affected with enforced disappearance or related cases of irregular adoptions 
(Pais, 1997, pp. 433-4). 

In addition, legislation should be introduced to protect children from discrimina- 
tion by preserving their nationality-based identity through provision of options for 
acquiring nationality from both parents, regardless of the parents’ civil status, and 
from having lived in the state for a significant period of time (UN Human Rights 
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Council. Working Group on Enforced or Involuntary Disappearances, 2013, paras. 
30-36). 
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Chapter 8 A 
Article 13: The Right to Freedom gag 


of Expression 


Gerison Lansdown and Ziba Vaghri 


1. The child shall have the right to freedom of expression; this right shall 
include freedom to seek, receive and impart information and ideas of all 
kinds, regardless of frontiers, either orally, in writing or in print, in the form 
of art, or through any other media of the child’s choice. 

2. The exercise of this right may be subject to certain restrictions, but these 
shall only be such as are provided by law and are necessary: 


(a) For respect of the rights or reputations of others; or 
(b) For the protection of national security or of public order (ordre public), 
or of public health or morals. 


What Did Children Say? 
Government should create guidelines in schools to teach the students about the 
boundaries of their freedom of speech to prevent racist/sexist/harmful com- 
ments. (Asia-Pacific) 

We have to make sure that children enjoy freedom of expression at home, in 
the street, in the school, in the courts and in public spaces. (Africa) 
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Parents should tell us that there is harmful negative information, like naked 
picture, human trafficking, pornography, criticising others, learning about 
drugs, learning about beating. (Africa) 

The opportunity to have access to information, libraries, schools, websites 
in order to, we quote, ‘be smart and know what to say.’ (Eastern Europe) 


Overview 


The right to freedom of expression represents the foundation of a free society and 
constitutes a central dimension of human dignity and autonomy. Its inclusion in 
earlier human rights treaties has always been recognised, in principle, as extending to 
children as well as adults, but in practice this right has not been fully acknowledged, 
as exemplified by the failure to include such a provision in the 1924 and 1959 
Declarations on the Rights of the Child (Tobin & Parkes, 2019, p. 437). Its explicit 
inclusion through Article 13 of the Convention provides affirmation of its equal 
relevance to the lives of children, and their equal entitlement to enjoy the freedom it 
affords. Its aim is to assure that a child, in all spheres of their public and private life, 
is able to express themself, and to seek, obtain, and share information and ideas 
without interference or being hampered by cultural, political, religious, or other 
barriers. Both dimensions are vital and mutually reinforcing. The freedom to seek 
and receive information provides the foundation for the child’s development and 
understanding of their world and, in turn, contributes towards their consequent 
capacity to contribute, engage and express themselves (Thorgeirsd6ttir, 2006). 

Article 13 of the Convention differs from Article 19(1) of the ICCPR, in that it 
fails to include an explicit reference to children’s rights to freedom of opinion. 
During the drafting of Article 13, there was a proposal to include a provision stating: 
‘the child shall have the right to hold opinions without interference’ (Office of the 
United Nations High Commissioner for Human Rights and Rädda Barnen (Society: 
Sweden), 2007, p. 449). It was not included in the final text and the records of the 
drafting history offer no explanation for its deletion. However, the Committee has 
taken the view that the holding of an opinion is a precondition of the expression of 
views (UN Committee on the Rights of the Child, 2009, para. 81). The right to hold 
an opinion is therefore implicit in the right to freedom of expression. 

Article 13 is not absolute and can be limited for the protection of the rights of 
others or for purposes of national security, public health, or morals. These restric- 
tions broadly replicate those in the ICCPR, except that Article 13 does not include a 
reference to the fact that the exercise of the right itself imposes certain responsibil- 
ities on the individual. This can perhaps be explained in terms of the evolving 
capacities of the child and the role of parents to provide direction and guidance 
until such time as the child is able to exercise that responsibility for themselves. 
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General Principles 


Article 2 Every child must be treated equally with regard to their right to free 
expression and inquiry, and access to information and ideas in accessible formats. 
However, many children can experience discrimination in exercising this right, 
including girls, minority and indigenous groups, children living in rural or remote 
areas, children with disabilities, migrants, refugees and asylum seekers, LGBTQ 
children, victims of sexual exploitation, and those in extreme poverty or living in 
institutions or alternative care. Such discrimination may be indirect, for example, 
through exclusion from or disadvantage in accessing opportunities to seek or impart 
information, in particular, and increasingly, in relation to their access to digital 
technologies. They may also experience direct discrimination in the form of abusive, 
hateful, or discriminatory communication or treatment, or hostility, threats, or 
punishment. In order to address potential discrimination, States Parties need to 
adopt measures to promote access to information, lower the cost of connectivity, 
provide free access to children in safe dedicated public spaces, and to invest in 
policies and programmes that support all children’s use of digital technologies at 
school, home, and in their community (UNICEF Policy Lab, 2018). They should 
also adopt measures to prevent discriminatory harassment and harm. 


Article 3 The best interests of the child are realised through the fullest possible 
implementation of the rights in the Convention (UN Committee on the Rights of the 
Child, 2013, para. 4). Accordingly, it can be understood that it is in the child’s best 
interests to have their right to access and impart information freely fully respected. 
The best interests principle must also be taken into account in determining whether 
certain forms of information or expression might be harmful to them, bearing in 
mind their evolving capacities and development. 


Article 6 The right to freedom of expression contributes to the fulfilment of Article 
6, the right to life, survival and development, as neurobiology literature has clearly 
established the positive impact of expression and stimulation (giving and taking 
information) on the developing brain and overall development (Shonkoff, 2009). 
Analogies have been drawn between the necessity of freedom of expression for 
children’s development and that of ‘air and light for physical existence.’ 
(Thorgeirsdéttir, 2006, p. 3). Additionally, the exercise of the right to access 
information could facilitate acquisition of information relevant to children’s health 
and well-being consistent with Article 6 (Shonkoff, 2009). 


Article 12 The right to freedom of expression is closely linked with Article 12 but 
differs in several significant ways. First, it is unlimited in scope, unlike Article 
12 which is limited to ‘all matters affecting the child.’ Second, it is not limited to 
children capable of forming a view, as required in Article 12. Third, it includes a 
right to seek and receive information. Article 12 does not explicitly address the right 
to information, although in practice the expression of views does necessitate its 
provision. Finally, Article 13 imposes no obligation on adults to hear or to establish 
mechanisms through which to hear the views or opinions of children, a provision 
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which is central to the obligations under Article 12 (UN Committee on the Rights of 
the Child, 2009, para. 81). Together, Article 12 and 13 are mutually reinforcing. 
Whereas Article 13 is a right that applies equally to adults and children, Article 
12 adds strengthened protection for children to express their views in recognition of 
their lack of autonomy in decision-making in most arenas of their lives. 


Articles Related or Linked to Article 13 


Article 5, the responsibilities and duties of parents to provide appropriate guidance 
to children must take account of their evolving capacities in exercising their Article 
13 rights. 

Article 14, freedom of thought, conscience, and religion is closely linked to the 
right to freedom of expression. 

Article 15, which provides for the child’s right to freedom of association and 
peaceful assembly, represents a means of exercising their right to freedom of 
expression. 

Article 16 requires that children are entitled to protection of privacy when 
exercising their right to freedom of expression. 

Article 17, together with Article 13, provide for the right to access to information. 

Articles 28 and 29, rights to and aims of education require both that children are 
able to learn about their rights to freedom of expression and also to exercise that right 
within the school environment. 

Article 30 addresses the rights of indigenous children and children of minorities 
to enjoy own culture, religion, and language, and as such is closely linked with the 
right to freedom of expression. 

Article 31, the right to play, and cultural activities, constitutes a central aspect of 
children’s lives where they are able and entitled to exercise freedom of expression. 


Relevant Instruments 


UN Universal Declaration of Human Rights (1948), Article 19, also declares the 
right to expression and opinion a right of every human being. 

International Covenant on Civil and Political Rights (1966), Article 19(1) 

International Convention on the Elimination of all forms of Racial Discrimination 
(1966), Article 5 

UN Convention on the Rights of Persons with Disabilities (2006), Article 
21 (freedom of expression and opinion, and access to information) and Article 
29 (freedom of participation in public and political life). 
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Attributes 


Attribute One: Access to Information 


Children are entitled to seek and receive information. Article 13 affirms that the child 
is an active agent in exploring information and not merely a recipient of ideas or 
information provided by others. This provision extends to the widest possible 
interpretation of information (Pais, 1997, p. 434). Children have the right to seek 
out information relating to the public domain, for example, on any issue or topic in 
which they have an interest or which can contribute to their education or health and 
development, or expression of their identity. Article 13 also extends the right to 
government information relating to their personal history or identity, for example, 
access to records or original birth certificates for children who have been placed in 
care, adopted, or born as a result of assisted reproductive techniques (Hussain and 
UN Commission on Human Rights, 1998, para. 14). 

The right to information encompasses oral, written, and print forms, online and 
offline, and from a diversity of sources including newspapers, books, magazines, 
radio, television, Internet, social media, and the arts. Article 13 also entitles children 
to information regardless of frontiers and therefore must encompass the right to 
access information from different cultural, linguistic, social, political, and geo- 
graphic arenas. In light of the growing significance of the digital environment as a 
source of information for children, and the obligation to protect children from 
harmful material, States Parties should ensure that digital providers introduce and 
enforce appropriate human content moderation to meet their child users’ needs for 
both access and protection (Council of Europe, 2018, para. 20). Where content 
controls, including parental control tools and school filtering systems are used to 
protect children from harmful information, they must balance protection against 
children’s right to access information, consistent with children’s evolving capacities. 


Attribute Two: Freedom of Imparting Information (from 
Children to Adults) 


Every child is entitled to express and impart views without restriction in respect of 
age or capacity to any audience or indeed, to none, and on whatever issue they 
choose. The Committee has elaborated that the mode of expression can include 
‘spoken written and sign language, non-verbal expression such as images or objects 
of art, and the means of expression extend to books, newspapers, pamphlets, posters, 
banners, digital and audio-visual media, as well as dress and personal style’ 
(UN Committee on the Rights of the Child, 2016, para. 42). Depending on the age 
of the child, it might also include clothing, hairstyles, role modelling, and different 
forms of sexual expression and identity, as well as more typical adult agendas such 
political or human rights discourse, personal commentary, cultural and artistic 
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expression, or commercial advertising. It can also encompass content or forms that 
may be regarded as offensive, provided they do not breach the restrictions elaborated 
in paragraph 2 (UN Human Rights Committee, 2011, para. 11). 

As with the right to seek and receive information, children are entitled to express 
their views across national, social, political, and cultural boundaries, including 
through the online world of the Internet and social media (LaRue & UN Human 
Rights Committee, 2011, paras. 20-21). Filters and other barriers, including safety 
measures, should not restrict children’s freedom of expression. The Committee has 
expressed concern that where children express political or other views and identities 
in the digital environment, this can attract criticism, hostility, threats, or punishment 
and stressed that States Parties should take steps necessary to overcome these 
challenges, including actions to prevent the occurrence of harassment, threats, 
misinformation, censorship, data breaches, and digital surveillance (Cho et al., 
2020). 

Children’s right to expression can only be restricted for reasons delineated in 
Article 13, paragraph 2, or where parents consider that limits are required in the best 
interests of the child, in relation to their evolving capacities and to protect them 
from harm. 


Attribute Three: State Obligations 


States Parties have an obligation to respect, protect, and fulfil the right to freedom of 
expression and, accordingly, must take all reasonable measures: 


e To respect the right by ensuring that the state does not violate the right 
e To protect the right by ensuring that non-state actors do not violate the right 
e To fulfil the right by ensuring its effective realisation. 


The Committee has consistently recommended that States Parties act with regard 
to meeting these obligations in respect of Article 13. Such action should include: 


e Explicit recognition in law to safeguard the right of every child to freedom of 
expression, including guidance on the nature of any restrictions that can be 
imposed to avoid arbitrary interpretations of state laws and the Convention. ' 

e Effective mechanisms for protection of rights, and remedies when rights are 
violated (UN Human Rights Committee, 2011, para. 21). Such remedies must 
be safe and accessible to children. 

e Education and awareness raising to enable children to understand, and therefore 
be able to exercise, the right to freedom of expression, and to acquire the 
necessary skills with which to do so. Such measures should address attitudes 


! See, for example, Concluding Observations for Cuba (UN Committee on the Rights of the Child, 
201 1a, para. 33), Ukraine (UN Committee on the Rights of the Child, 201 1b, para. 39), and Georgia 
(UN Committee on the Rights of the Child, 2000, para. 28). 


8 Article 13: The Right to Freedom of Expression 71 


among parents, communities, and schools that might restrict or undermine chil- 
dren’s freedom of expression (UN Committee on the Rights of the Child, 2001, 
paras. 33-34). 

e Measures to ensure that children have access to the information sources necessary 
to enable them to exercise the right to freedom of expression. The Committee has 
emphasised the importance of access for children to information from a diversity 
of national and international sources (UN Committee on the Rights of the Child, 
2011c, para. 47(a)). There is also increasing recognition of the necessity for 
children to have access to the Internet and social media given the extent to 
which global communications, including the development and exchange of 
ideas and opinions, now function within this environment (UN Human Rights 
Committee, 2011, para. 15). 


Attribute Four: Restrictions and Limitations 


Like many rights, Article 13 is not absolute and can be subject to restrictions for the 
respect of the rights and reputation of others and for the protection of national 
security or of public order, or of public health or morals. Interestingly, unlike Article 
19 of the ICCPR, it does not include reference to special duties and responsibilities 
of individuals in the exercise of the right to freedom of expression, and there is no 
reference in the drafting history of the Convention to explain this omission (Office of 
the United Nations High Commissioner for Human Rights and Rädda Barnen 
(Society: Sweden), 2007, pp. 445-52). However, the restrictions themselves are 
identical to those in the ICCPR and it can therefore be understood that the burden of 
that responsibility is undertaken on behalf of the child by their parents in accordance 
with the child’s evolving capacities (Tobin & Parkes, 2019, p. 456). 

The limitations imposed by the state on the exercise of Article 13 are subject to 
clear guidance. They must be provided for in law and establish clear criteria. They 
must be in pursuit of a legitimate aim and be proportionate to the attainment of that 
aim. In other words, they must be reasonable and necessary (UN Human Rights 
Committee, 2011, para. 2). Many of the restrictions imposed on children arise in the 
context of school, for example, in respect of school uniforms, dress and jewellery or 
political views. One notable case in the United States arose when children demanded 
the right to wear black armbands in protest of the Vietnam war, and in breach of a 
school policy forbidding such behaviour. The Supreme Court ruled in the children’s 
favour, arguing that they do not ‘shed their constitutional rights to freedom of speech 
or expression at the schoolhouse gate’ (Tinker v. Des Moines Independent Commu- 
nity School District, 393 U.S. 503, 1969, p. 506). 
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Chapter 9 A) 
Article 14: The Right to Freedom gag 


of Thought, Conscience, and Religion 


Roberta Ruggiero 


1. States Parties shall respect the right of the child to freedom of thought, 
conscience and religion. 

2. States Parties shall respect the rights and duties of the parents and, when 
applicable, legal guardians, to provide direction to the child in the exercise 
of his or her right in a manner consistent with the evolving capacities of the 
child. 

3. Freedom to manifest one’s religion or beliefs may be subject only to such 
limitations as are prescribed by law and are necessary to protect public 
safety, order, health or morals, or the fundamental rights and freedoms of 
others. 


What Did Children Say? 
“There would be places of worship and religious texts from a variety of 
religions in each municipality.” (Western Europe/Other) 

“Libraries have child-friendly access to different religious texts.’ (Western 
Europe/Other) 

“We would know the right is being protected by ‘there being available 
world religion classes in schools for students to inform themselves, but also 
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the possibility to opt out of any religion class (in schools).’ ’ (Western Europe/ 
Other) 

“Laws are developed to prevent/discourage imposing religion on someone, 
partner, parents.’ (Eastern Europe) 


Overview 


Article 14 of the Convention attributes to children the fundamental civil right to 
freedom of thought, conscience, and religion. As is the case for other autonomy and 
participation rights in the Convention, namely Articles 12 through 17, it represents a 
significant evolution for the recognition of children as an autonomous subject of law 
(Brems, 2005, p. 1). 

It recognises the rights and duties of the parents, but in addition, it attributes them 
a ‘guiding role.’ Article 14(2) echoes Article 5 and reiterates the paradigm shift of 
the Convention, based on the respect for the responsibilities, rights, and duties of 
parents, ' to provide, in a consistent manner consistent with the evolving capacities of 
the child, ‘appropriate direction and guidance in the exercise by the child’s rights as 
recognized in the CRC’ (Brems, 2005). 

Eva Brems, in her commentary on Article 14, defines the parental right outlined in 
Article 14(2) as an ‘accessory to the child’s right, rather than an autonomous right on 
an equal footing.’ The author justifies this assumption because, during the drafting of 
Article 14, the Working Group adopted at first reading a version including a fourth 
paragraph modelled on Article 18(4) of the ICCPR,* but adding the child’s choice on 
equal basis with that of the parents.* That this fourth paragraph was dropped in the 
final version underlines the intent of the drafters to attribute to children an autono- 
mous position in the exercise of their rights. 

Although Article 14(1) and (3) are in line with the wording of Article 18 of the 
ICCPR, Article 14(2) has a different phrasing, in comparison with the other inter- 
national treaties and conventions, and it fails to include explicitly the children’s right 
to adopt or change their religion. 


‘Included members of the extended family or community as provided for by local custom, legal 
guardians or other persons legally responsible for the child. 

? Which reads as follows: ‘The States Parties to the present Covenant undertake to have respect for 
the liberty of parents and, when applicable, legal guardians to ensure the religious and moral 
education of their children in conformity with their own convictions’. 

3*The States Parties shall equally respect the liberty of the child and his parents and, where 
applicable, legal guardians, to ensure the religious and moral education of the child in conformity 
with convictions of their choice’ (Detrick et al., 1992, p. 246). 
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General Principles 


Article 2 All rights should be recognised for each child without discrimination on 
the grounds of religion or opinions (including conviction and thought). Some groups 
of children can face direct or indirect discrimination in the exercise of Article 14. 
These include children belonging to a minority religious group, children with a 
specific diet regime imposed by their religion or belief, children wearing headscarves 
or other religious clothing or symbols, or in the exercise of conscientious objection 
in relation to compulsory education.* Article 14, in combination with Article 
2, requires action from States Parties to remove all these forms of discrimination 
(Brems, 2005, p. 9; UN Committee on the Rights of the Child, 2016, para. 43).° 


Article 3 The best interests of the child should be a primary consideration in all 
actions concerning children. In relation to Article 14, the preservation of the identity 
of the child (Article 8) plays a key role and must be respected and taken into 
consideration in the assessment of the child’s best interests. For example, when 
considering a foster home or placement for a child, “due regard shall be paid to the 
desirability of continuity in a child’s upbringing and to the child’s ethnic, religious, 
cultural and linguistic background (Article 20) and the decision-maker must take 
into consideration this specific context when assessing and determining the child’s 
best interests’ (UN Committee on the Rights of the Child, 2013, para. 55). 


Article 6 Article 14 contributes to the preservation and growth of the identity of the 
child. Its full exercise allows the child to achieve his/her complete development. 


Article 12 The child’s views must be taken seriously. States Parties and parents 
should preserve the right of all children to express their views freely ‘in all matters 
affecting the child’, which includes in matters of freedom of thought, conscience, 
and religion, in terms of choice and manifestation (in particular in relation to 
conscience and religion). In addition, it introduces the obligation to provide oppor- 
tunities to be heard in any judicial or administrative proceedings affecting the child. 


Articles Related or Linked to Article 14 


Articles 5 and 18 are echoed by Article 14 (2) and require respect for the role of the 
parents’ direction to the child ‘in a manner consistent with the evolving capacities of 
the child’ (Brems, 2005, p. 25). 


“For more details, see the Report of the Special Rapporteur on freedom of religion or belief 
(Bielefeldt, 2012, paras. 51-59) and the Implementation handbook for the convention on the rights 
of the child (Hodgkin et al., 2007, pp. 186-87, 191-92). 

>See, for example, Concluding Observations for Poland (UN Committee on the Rights of the Child, 
2002a, paras. 32, 33) and Tunisia (UN Committee on the Rights of the Child, 2002b, paras. 29, 30). 
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Article 8 protects the child’s rights to preserve his or her identity, including 
religious identity. 

Article 12 protects the rights to form and express views, to which is linked the 
concept of freedom of thought (Hodgkin et al., 2007, p. 178). 

Article 13 protects freedom of expression, which extends to expression in the 
religious sphere (Detrick et al., 1992, p. 247; UN Commission on Human Rights, 
1989, para. 284). 

Article 15 protects freedom of association and of peaceful assembly, which 
extends to the context of religion. 

Article 16 protects the child’s privacy right, which in the religious sphere implies 
that children cannot be forced to reveal their thoughts (Brems, 2005, p. 8). 

Article 17 applies to adequate information about religious matters. 

Article 19 protects the child from all forms of physical or mental violence, 
including those perpetrated by States Parties and parents in exercising their guiding 
role under Article 14(2). 

Article 20(3) provides that alternative care arrangements must pay due regard to 
the child’s religious background and give continuity to this and the child’s cultural 
identity (Brems, 2005, p. 8; Hodgkin et al., 2007, pp. 179, 182). 

Article 23 for its emphasis on the right to specialised supports for the disabled 
child’s spiritual development and fullest possible individual development. 

Article 27 also contextualises Article 14 rights in relation to the right to a 
standard of living ‘adequate for the child’s physical, mental, spiritual, moral and 
social development.’ 

Articles 28 and 29, and in particular Article 29(1)(d): The latter stipulates that 
education shall be directed to the ‘preparation of the child for responsible life in a 
free society, in the spirit of understanding, peace, tolerance, equality of sexes, and 
friendship among all peoples, ethnic, national and religious groups and persons of 
indigenous origin’ (Brems, 2005, pp. 8, 9; Hodgkin et al., 2007, pp. 176, 177).° 

Article 30 protects the right of children belonging to religious minorities to 
profess and practice their own religion (Brems, 2005, p. 8; Hodgkin et al., 2007, 
pp. 179, 182; UN Committee on the Rights of the Child, 2009, para. 16). 

Article 38 and Optional Protocol to the Convention on the Rights of the Child on 
the involvement of children in armed conflict have some relevance for the protection 
of religious freedom and freedom of conscience: 


e Article 38 and the Optional Protocol both refer to the international humanitarian 
law, which includes some provisions in respect of the ‘religious freedom of 
prisoners of war, civilian internees, protected persons and population of occupied 
territories’ (Brems, 2005, pp. 8, 9) 


©The Article 29 (2) provision requires specific mention here since it is the UNCRC echo to ICCPR 
Article 18(4) and ICESCR Article 13(3) expressed not as a right of parents but as the right of 
individuals and bodies to establish separate educational institutions, for instance vocational or 
denominational schools. 
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e With reference to the freedom of conscience, an important aspect is the ‘consci- 
entious objection’ to military service. In particular, for those countries that 
include some form of military training within the education system, when com- 
pulsory this could be in conflict with Article 14 (Hodgkin et al., 2007, 
pp. 177, 178). 


Relevant Instruments 


The civil right to freedom of thought, conscience, and religion is upheld for everyone 
in the following international documents: 


e UN Universal Declaration of Human Rights (1948), Article 18 

e UN Convention Against Discrimination in Education (1960) 

e International Covenant on Civil and Political Rights (1966), Article 18 

e International Covenant on Economic, Social and Cultural Rights (1966), Article 
13(3)’ 

e International Convention on the Elimination of all forms of Racial Discrimination 
(1966), Article 5 

e International Convention on the Protection of the Rights of All Migrant Workers 
and Members of Their Families (1990), Article 12 

e European Convention on Human Rights (1950), Article 9 

e Charter of Fundamental Rights of the European Union (2000), Article 10 

e American Convention on Human Rights ‘Pact of San Jose, Costa Rica’ (B-32) 
(1978), Article 12 

e African Charter on Human and Peoples’ Rights (1981), Article 8 

e African Charter on the Rights and Welfare of the Child (1990), Article 9. It 
mentions only a parental duty and not a right. 


Attributes 


Attribute One: The Scope of Children’s Freedom of Thought, 
Conscience, and Religion 


Due to the similar wording of Article 14(1) and (3) of the Convention to Article 
18(1) and (3) of the ICCPR, in most situations the Committee provides interpretation 


7 Article 13(3) CESCR: ‘The States Parties to the present Covenant undertake to have respect for the 
liberty of parents and, when applicable, legal guardians to choose for their children schools, other 
than those established by the public authorities, which conform to such minimum educational 
standards as may be laid down or approved by the State and to ensure the religious and moral 
education of their children in conformity with their own convictions’. 
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and recommendations quoting international instruments and recommendations 
issued by other treaty bodies in relation to Article 18 of the ICCPR. With reference 
to state legal regulation of Article 14, the Committee refers to the Human Rights 
Committee General Comment no 22 on Article 18 ICCPR (1993).® In it, the Human 
Rights Committee states that, ‘the freedom of thought and conscience or on the 
freedom to have or adopt a religion or belief of one’s choice does not permit any 
limitations whatsoever.” The use of this interpretative approach to Article 14 by the 
Committee clarifies the position of the States Parties, which hold not only an 
obligation to respect but also an obligation to fulfil and protect the exercise of the 
right of the child to freedom of thought, conscience, and religion (Hodgkin et al., 
2007, p. 186; Nowak, 2005, p. 311). 

Consequently, the issues that may affect the full enjoyment of Article 14 are 
aspects of major concern for the Committee. Based on its Concluding Observations, 
they focus on the necessity of: 


e Enacting legislation ‘guaranteeing the freedom of religion for those under 
18 years’ (UN Committee on the Rights of the Child, 2005a, paras. 44, 45) 

e Taking effective measures ‘to prevent and eliminate all forms of discrimination 
on the grounds of religion or belief? (UN Committee on the Rights of the Child, 
2000a, paras. 35, 36, 2005b, paras. 37, 38, 2005c, paras. 41, 42) 

e Promoting ‘religious tolerance and dialogue in society’ (UN Committee on the 
Rights of the Child, 2000a, paras. 35, 36, 2005b, paras. 37, 38, 2005c, paras. 
41, 42, 2006, paras. 34, 35) 

e Repealing any ban instituted ‘by local authorities on children of any age form 
participating in religious activities’ (UN Committee on the Rights of the Child, 
2005a, paras. 44, 45) 

e Preventing, prohibiting and punishing ‘any violent attack against religious activ- 
ities, including demolition of places of worship’ (UN Committee on the Rights of 
the Child, 2006, paras. 34, 35). 


Attribute Two: Protection Against State Indoctrination 


The Committee dedicates particular attention to the risk of state indoctrination of 
moral and religious beliefs in school systems. The Committee issued 


STo be integrated with the 1981 Declaration on the Elimination of All Forms of Intolerance and of 
Discrimination Based on Religion or Belief, General Assembly resolution 36/55, the Resolution 
Commission on Human Rights 2000/33, the Human Rights Committee’s General Comment 
no. 22, and concurring with the findings of the Human Rights Committee, ICCPR /C/79/Add.25 
and the Committee on Economic, Social and Cultural Rights, E/C.12/1993/7. 

° This is assured by article 18 ICCPR (and Article 14 of the Convention) and by the right to privacy 
set out in article 17 of the ICCPR (child’s right to privacy is echoed in article 16 of the Convention) 
(United Nations, 2006, p. 195). 
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recommendations about two specific situations: freedom of religion and conscien- 
tious objection in school systems. 

In its first General Comment, issued in 2001, on the aims of education, the 
Committee emphasises that ‘children do not lose their human rights by virtue of 
passing through the school gates,’ and specific attention should be dedicated to 
children’s views in this setting (2001, para. 8). As a consequence, it is necessary to 
take all required measures to ensure that ‘children may choose whether to participate 
in classes on religion or atheism’ (UN Committee on the Rights of the Child, 2005a, 
paras. 44, 45).'° This should also apply to the content of moral education, as 
explained by the Human Rights Committee, which clarifies that Article 18- 
(4) ‘permits public school instruction in subjects such as the general history of 
religions and ethics if it is given in a neutral and objective way.’ Therefore, for the 
Human Rights Committee, “public education that includes instruction in a particular 
religion or belief is inconsistent with Article 18(4) unless provision is made for 
non-discriminatory exemptions or alternatives that would accommodate the wishes 
of parents and guardians’ (United Nations, 2006, p. 196). Moreover, a provision 
offering stronger protection against state indoctrination is included in Article 5(1) 
(b) of the UN Convention against Discrimination in Education (1960). It refers to 
procedures in domestic legislation that must ensure ‘the religious and moral educa- 
tion of the children in conformity with their own convictions; and no person or group 
of persons should be compelled to receive religious instruction inconsistent with his 
or their conviction." 

With reference to the freedom of conscience, an important aspect is the consci- 
entious objection to military service when it is not based on religion, but rather on 
other personal convictions such as pacifism. For those countries that include some 
form of military training within the education system, when this is compulsory, it 
could be in conflict with Article 14 (Brems, 2005, pp. 14-15). 


Attribute Three: Protection Against Religious and Moral 
Instruction Imposed by Parents 


Article 14 of the Convention is the object of the largest number of reservations or 
declarations made by States Parties. Some of these reservations or declaration are 


10This applies also when the compulsory school curriculum does not provide for children’s freedom 
of religion (UN Committee on the Rights of the Child, 2004, paras. 31, 32, 2005d, paras. 25, 26), or 
religious education in schools is not compulsory or there are arrangements for exemption but the 
choosing process is not adequate to achieve freedom of religion (UN Committee on the Rights of 
the Child, 2000b, paras. 26, 27, 2002a, paras. 32, 33, 2003, paras. 29, 30, 2005e, para. 20) For a 
larger analysis, see Implementation handbook for the convention on the rights of the child (Hodgkin 
et al., 2007, pp. 189-191). 


" Article 5(1)(b) of the UN Convention against Discrimination in Education (1960) adopted by the 
General Conference of the United Nations Educational, Scientific and Cultural Organization on 
14 December 1960. 
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meant to uphold parental rights and authority in relation to the civil rights of children 
(including Articles 13 and 15). Indeed, the most difficult issues are those in which 
children’s freedom of thought, conscience, and religion are opposed to the rights and 
interests of their parents or legal guardians. This situation is addressed by Article 
14 (2). Unfortunately, little support for the interpretation of this provision can be 
found in the international treaties. 

With reference to the role of parents, in General Comment no. 20 the Committee 
urges States Parties to withdraw any reservations to Article 14 of the Convention and 
clarifies that ‘it is the child who exercises the right to freedom of religion, not the 
parent, and the parental role necessarily diminishes as the child acquires an increas- 
ingly active role in exercising choice throughout adolescence’ (2016, para. 43). 

However, based on the wording of Article 14 of the Convention, Eva Brems notes 
the child’s freedom of thought, conscience and religion ‘can be restricted by their 
parents, and that States Parties may sometime interfere in the parents’ exercise of 
their duties in this respect’ in order to determine the child’s best interest, and allow 
the child to receive a religious and moral education better in line with their own 
convictions. '” 

In these specific cases, the States Parties have the responsibility to ensure that the 
child is not compelled to receive religious or moral instruction inconsistent with their 
convictions and to protect the child from all forms of physical or mental violence, 
including those perpetrated by parents in providing directions under Article 14(2). 
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Chapter 10 A) 
Article 15: The Right to Freedom gag 


of Association and Assembly 


Gerison Lansdown 


1. States Parties recognize the rights of the child to freedom of association and 
to freedom of peaceful assembly. 

2. No restrictions may be placed on the exercise of these rights other than 
those imposed in conformity with the law and which are necessary in a 
democratic society in the interests of national security or public safety, 
public order (ordre public), the protection of public health or morals or the 
protection of the rights and freedoms of others. 


What Did Children Say? 
‘What are the laws put forth by the government for those stopping us to 
peacefully associate ourselves in public and community places?’ (Africa) 
‘Provide transportation to (events/meetings).’ (Western Europe/Other) 
‘Schools should offer opportunities to develop activities as a group and 
should provide with information that students are able to organise and form 
groups based on topics of mutual interest “example basketball club.’ ’ (Eastern 
Europe) 
“Have other children represent us; child conferences.’ (Africa) 
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Overview 


Article 15 asserts that the right to freedom of association and peaceful assembly, first 
established in the Universal Declaration of Human Rights and subsequently included 
in the International Covenant on Civil and Political Rights and many other interna- 
tional and regional human rights treaties, applies equally to children.’ Association 
and assembly are closely related and mutually reinforcing, but they constitute 
separate rights and need to be treated accordingly (Kiai & UN Human Rights 
Council, 2012, para. 4). Although there is a lack of jurisprudence differentiating 
association and assembly (Daly, 2016), it can be understood that the aim of associ- 
ation is to protect ongoing and continuing connections with others, whereas assem- 
bly tends to be more episodic (Lawyers Committee for Human Rights (U.S.) and 
Whittome, 1997, p. 61). Article 15 rights apply to children in the context of their 
engagement in political and social activities with others, including political demon- 
strations, and associations such youth groups, sports clubs, child-led groups, polit- 
ical parties, and working children’s organisations and movements, as well as 
informal association and assembly through family, friendships, and social networks, 
on and offline. It also covers the right to access public spaces (UN Committee on the 
Rights of the Child, 2017, para. 36). Article 15 is one of the core civil and political 
rights in the Convention that, together with Article 12, combine to create the concept 
of participation. It is a qualified right: paragraph 2 outlines the restrictions on its 
exercise where deemed necessary for public safety and security. 

The use of the term recognise, consistent with the wording in Article 21 of 
ICCPR, affirms that the right to association and peaceful assembly is a fundamental 
human right rather than a provision that the state can grant (Daly, 2016, p. 29). It is, 
accordingly, a strong formulation and implies positive obligations on States Parties 
to take reasonable steps to protect this right. Moreover, children’s lack of autonomy 
and different legal status from adults requires additional measures by States Parties 
to facilitate and protect freedom of association and assembly (Daly, 2016, 
pp. 28-30). Where Article 15 differs from the ICCPR is in its failure to include an 
explicit articulation that freedom of association extends to the right to join a trade 
union, although none of the limitations outlined in paragraph 2 would justify a 
prohibition on children so doing. 


General Principles 


Article 2 Children should not be discriminated against on the basis of their age, for 
example, through blanket bans on membership or establishment of associations, or 
in the organisation of or participation in peaceful protests, applicable to persons 
under the age of 18 years old (Kiai & UN Human Rights Council, 2014, paras. 


'UDHR, Article 2, CCPR Articles 21 &22. 
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23-24; UN Committee on the Rights of the Child, 2000, paras. 30-31). Groups of 
children can face direct or indirect discrimination in the exercise of Article 15 rights, 
including, school children, street children, children in detention, indigenous chil- 
dren, children with disabilities, LGBTQ children and girls. Article 2 necessitates 
action from States Parties to eliminate these discriminations.” 


Article 3 Consideration of best interests in respect of Article 15 should be applied 
with a view to ensuring the full and effective enjoyment of all rights. Article 15 rights 
should not be compromised by a negative interpretation of best interests 
(UN Committee on the Rights of the Child, 2013a, para. 4). While Article 3 recog- 
nises a duty to consider the appropriate protection of children, best interests should 
be never used as an overarching principle to outweigh Article 15 rights, either for 
children as individuals or as a group (UN Committee on the Rights of the Child, 
2013a, para. 19). Furthermore, States Parties could promote children’s best interests 
in the exercise of their Article 15 rights, by, for example providing police with 
appropriate training. 


Article 6 Children cannot be expected to mature into full members of society if they 
lack the experience of participation in public life.* Their development is enhanced by 
active engagement and participation in their communities. Any measures to deny 
them rights to association and assembly for their own safety must be fully justifiable. 
As with Article 3, the vulnerability of children should not be used as a general excuse 
to exclude them from accessing their freedom rights (Kiai & UN Human Rights 
Council, 2014, para. 10). 


Article 12 Freedom of association and assembly provide important opportunities 
for children to exercise their right to express their views in accordance with Article 
12, including through the development of their own associations and initiatives, and 
increasingly through the digital environment (UN Committee on the Rights of the 
Child, 2009, para. 128). When children can organise and participate in civic action, 
for example, it enhances their understanding of democratic processes and develops 
capacity for future engagement. It also strengthens their opportunity to lobby for 
economic, social and political change (Breen, 2019). However, Article 12 represents 
a right to express views, not an obligation to do so, and therefore care must be taken 
to avoid manipulated or coerced participation in such activities. 


>See, for example, General Comment No. 21 on Children in Street Situations (UN Committee on 
the Rights of the Child, 2017), and Concluding Observations: Japan (UN Committee on the Rights 
of the Child, 2004, paras. 29-30). 

3See, for example, Consideration of Reports of States Parties: Korea (UN Committee on the Rights 
of the Child, 1996, para. 50). 
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Articles Related or Linked to Article 15 


Article 13 protects freedom of expression that is a key dimension of the freedom of 
association and assembly. 

Article 14 protects the right to freedom of thought, conscience and religion that 
may be a reason for association or assembly. 

Article 16 protects the right to arbitrary interference into children’s membership 
of a particular association or to associate with certain others. 

Article 29 elaborates the aims of education which include recognition that 
children must be prepared for life in a free society, including rights to freedom of 
association and assembly. 

Article 31 protects the right to play, recreation, and participation in cultural life 
which cannot be achieved without freedom of association and assembly. 

Article 32 protects children from harmful or exploitative work and, although not 
made explicit in Article 15, the right to freedom of association can be understood to 
extend to the right to form or join a trades union. 

Article 37 protects children against arbitrary restriction of liberty or degrading 
treatment or punishment, including when exercising their right to freedom of 
assembly or association. 


Relevant Instruments 


The rights to freedom of association and assembly, or associated rights, are also 
included in the following international documents: 


e UN Universal Declaration of Human Rights (1948), Article 20 

e International Covenant on Civil and Political Rights (1966), Article 21 

e UN Convention on the Elimination of All Forms of Discrimination against 
Women (1979), Article 7 

e UN Convention on the Rights of Persons with Disabilities (2006), Article 29 

e UN European Convention on Human Rights (1950), Article 11 

e ILO Convention 87, Freedom of Association and Protection of the Right to 
Organise Convention (1948), Article 2 

e ILO Convention 98, Right to Organise and Collective Bargaining Convention 
(1949) Article 2 

e American Convention on Human Rights ‘Pact of San Jose, Costa Rica’ (B-32) 
(1978), Article 15 

e African Charter on the Rights and Welfare of the Child (1990), Article 8 
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Attributes 


Attribute One: Freedom of Association 


It can be argued that freedom of association is fundamental to both the child’s 
development and the realisation of other rights. It applies to the right to form or 
join organisations, clubs, and other forums, and covers associations which are formal 
and informal, one-off or continuing, face-to face or online, and for any purpose, 
including social, cultural, religious, educational, economic, and political (Daly, 
2016, p. 36). The Committee has consistently argued that States Parties have 
obligations to facilitate and support the establishment by children of their own 
organisations (2009, paras. 128, 130, 2013b, para. 21, 2016, 2017, paras. 44-45), 
including opportunities for networking and collective advocacy (UN Committee on 
the Rights of the Child, 2014). States Parties have particular obligations to promote 
and protect this right, including in the digital environment, in view of the lack of 
traditional spaces where children can meet independently. Many social, civic, 
political, religious and cultural activities and organisations operate partially or 
exclusively in the digital environment (Kaye & UN Human Rights Council, 2018). 
Accordingly, States Parties should consider guaranteeing this right in law, ensuring 
that legislation aligns equally to digital settings. They should also actively remove 
the barriers that prevent children establishing their own organisations, for example, 
onerous registration requirements, or restrictions on opening bank accounts or 
receiving funding. In no circumstances should States Parties impose compulsory 
membership or control over the nature of children’s participation (UN Committee on 
the Rights of the Child, 2013b, para. 21). 

Although Article 15 does not expressly elaborate the right to join a trade union, 
the restrictions outlined in paragraph 2 do not justify any prohibition on children 
from either forming their own or joining existing unions (UN Commission on 
Human Rights, 1985). ILO Conventions 87 and 98 emphasise that these rights 
extend to all workers, without exception. Furthermore, Article 41, which stipulates 
that the standards of other international instruments should not be lowered by any 
provision in the Convention, lends further weight to the argument that Article 
15 should be interpreted to include the right of working children to trade union 
rights to the same standard as that provided by the ICCPR (Daly, 2016, p. 35). The 
Committee has emphasised the imperative for children to have access to such 
organisations, and in particular, that children, including those under the legal age 
of work, must have access to mechanisms through which to negotiate for protection 
of their rights at work (UN Committee on the Rights of the Child, 2009, paras. 
116-117). 
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Attribute Two: Freedom of Assembly 


The right to freedom of assembly represents a means of public expression and is a 
foundation of a democratic society (Liberty, 2020). It extends to activities on and 
offline, both indoors and outdoors, in private or public settings, in one location or 
moving, with invited participants or open gatherings to political activities and 
meetings with peers (Nowak, 2005). It includes any peaceful protest marches, public 
and private meetings, or press conferences. It has particular significance for children 
as they commonly utilise public spaces because of a lack of dedicated child-friendly 
spaces where they can meet. Furthermore, children commonly lack political space to 
speak out or organise to influence the political or social structures around them. 

Freedom of assembly has additional relevance during adolescence, when the need 
for opportunities to meet with peers in public spaces and independently of family 
takes on added significance as a major building block in children’s social and 
emotional development (UN Committee on the Rights of the Child, 2016, para. 
44). Children themselves have highlighted that the public visibility and networking 
opportunities in the digital environment can support forms of child-led activism and 
empower them as advocates for their rights (UN Committee on the Rights of the 
Child, 2018). The Committee has expressed concern over the decreasing tolerance of 
children in public spaces, particularly street children, who are widely denied the right 
to meet in public spaces without threat, harassment or removal. It has also 
highlighted their vulnerability to exploitative measures requiring or manipulating 
them into participation in protests or gatherings (UN Committee on the Rights of the 
Child, 2017, para. 39). Article 15 explicitly extends to the right to choose not to take 
part in an assembly. 

States Parties should take action to facilitate and empower all children to exercise 
their Article 15 rights positively, including by promoting the creation of channels for 
child-led activism online, and to be able to challenge co-option and manipulation by 
adults (UN Committee on the Rights of the Child, 2014). Action should also be taken 
to establish the right to freedom of assembly in law and to remove barriers, such as 
age limits for participation in public demonstrations. In addition, in view of the 
vulnerabilities of children associated with their age, States Parties should guarantee 
children appropriate protection when exercising their right to peaceful assembly 
(Daly, 2016, pp. 28-30; UN Committee on the Rights of the Child, 2012, paras. 
38-39). 


Attribute Three: Restrictions Limited to Compliance 
with Democratic Interests 


The restrictions on the exercise of Article 15 rights imposed in paragraph 2 are 
identical to those in equivalent international treaties. In other words, they can only be 
imposed in the interests of security, safety, public health or moral or the rights or 
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freedoms of others. During the drafting process, it was determined that a provision 
limiting Article 15 rights to children’s evolving capacities should not be included in 
Article 15, but rather, be included in a separate article, thereby applying to all rights 
equally. In other words, civil and political rights should not be marked out as subject 
to particular parental scrutiny, and States Parties should not seek to impose addi- 
tional limitations on children in the exercise of Article 15 rights (Daly, 2016). 

Measures introduced by States Parties to employ the best interests principle to 
limit Article 15 rights, or to impose status offences, blanket bans, anti-social 
behaviour orders, or curfews have been strongly criticised as violations (Kiai & 
UN Human Rights Council, 2014, paras. 23-24; UN Committee on the Rights of the 
Child, 2007, para. 8, 2008, paras. 34-35). Furthermore, any restrictions imposed 
must be necessary for a legitimate purpose, not be overbroad, be the least intrusive 
instrument possible for achieving their protective function, be proportionate to the 
interest to be protected and entail individual rather than collective assessment 
(UN Committee on the Rights of the Child, 2017, para. 39; UN Human Rights 
Committee, 2011, paras. 33-34). 
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Chapter 11 A) 
Article 16: The Right to Protection gag 


of Privacy 


Christian Whalen 


1. No child shall be subjected to arbitrary or unlawful interference with his or 
her privacy, family, home or correspondence, nor to unlawful attacks on his 
or her honour and reputation. 

2. The child has the right to the protection of the law against such interference 
or attacks. 


What Did Children Say? 
Parents and housemothers (in state care facilities) should ask if they can check 
your personal stuff because you sometimes don’t want them to see the stuff. 
They should not read our diaries and not answer our phone calls. (Africa) 

Government should pass a law banning unnecessary surveillance on the 
children. (Asia-Pacific) 

The opportunity to be online and have a chat without fear of disclosure of 
chat and correspondence. (Eastern Europe) 

Training for students as to how to protect their privacy in social media, and 
the impact of data mining. (Eastern Europe) 
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Overview 


Article 16 asserts the child’s right to privacy in the exact terms of the International 
Covenant on Civil and Political Rights, but it innovates by juxtaposing this right to a 
new right in relation to the child’s right to information in Article 17.' Protecting 
privacy in an information age requires a principled regulation of a child’s right to 
access information that can promote their social, spiritual and moral development. 
The nexus between Articles 16 and 17 is therefore an important one. The Travaux 
Préparatoires reveal that the first drafts of the Convention included no provision on 
a right to privacy (Detrick et al., 1992, pp. 255-265). A draft provision was 
introduced by the United States 1982 stating: ‘that the child and his parents are not 
subject to unlawful or arbitrary interference’. In 1983, the United States tried again to 
incorporate a right to privacy referencing only the child’s right and not the parents’ 
rights and in 1985, further recommended that the right to privacy be couched in a 
broader provision of civil and political rights generally. Eventually, it was agreed to 
include the right, as with other civil and political rights, following the text of the 
International Covenant on Civil and Political Rights as faithfully as possible. 
Article 16 affirms the child’s right to privacy, including informational privacy, 
personal and spatial privacy, and the right to solitude’; it also emphasises a right to 
protection against arbitrary or unlawful interference with the child’s family, home or 
correspondence’; and a right to protect his or her honour and reputation.’ Finally, the 
Article requires States Parties to protect children legally from interference or attacks 
on their privacy. Children’s privacy can be particularly at risk within their parental 
home, within alternative care settings, and within institutional settings including 
schools and hospitals. However, as for adults, children’s privacy is increasingly at 
risk online (Innocenti, 2012). Threats to children’s privacy may arise from the digital 


'For a discussion in relation to the links between the right to privacy and the right to information 
more generally, see David Banisar’s The Right to Information and Privacy: Balancing Rights and 
Managing Conflicts (2011). 

?Prosser defined privacy as encompassing four basic rights of (1) a right to solitude; (2) protection 
from public disclosure of embarrassing facts; (3) protection from publicity placing one in a false 
light; and (4) protection from appropriation of one’s name or likeness (1960). Cf Alan Westin, 
Privacy and Freedom (1967), who defined the four states of privacy as solitude, intimacy, 
anonymity and reserve. 

3In reference to child privacy in institutional settings, see Niamh Joyce, An Analysis of the Extent of 
the Juvenile Offender’s Right to Privacy: Is the Child’s Right to Privacy Circumvented by Public 
Interest? (2011); regarding violations of a child’s privacy at home and for the philosophical 
underpinnings of Article 16 see Joel Feinberg, ‘The Child’s Right to an Open Future’ (1980). 
‘Libel and slander laws must protect children as well, and the Committee has expressed concern not 
merely about the application of these laws in individual cases but also to the treatment of children in 
general by the media (1996). 

>The Committee interprets family, home and correspondence broadly, to encompass all relatives 
and significant persons living in familial contact with the child, every domicile or place of residence 
which a child may call home, and all forms of communication in which the child may have a privacy 
interest (Hodgkin et al., 2007, p. 210; UN Committee on the Rights of the Child, 2006, para. 15). 
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activities of others, whether peers, family, educators or strangers; from data collec- 
tion and processing by public institutions, businesses and other organisations; and 
from criminal activities such as hacking and identity theft (Innocenti, 2017). The 
Committee has pointed out the significant rise in the range and incidence of privacy 
concerns related to the increase in mass collection of personal data and the multi- 
plication of platforms for sharing of such data (UN Committee on the Rights of the 
Child, 2014 and 2021). While the text of the Convention directly reflects the 
formulation of the right to privacy in the ICCPR, the provision is also supple enough 
to defend children’s privacy against the emergent threats of state surveillance and 
exploitative commerce. 


General Principles 


Article 2 The relationship between privacy rights and liberty interests, for instance 
those in Articles 6, 12, and 13 through to 17, is stronger than with equality interests 
and yet privacy rights of children intersect with the non-discrimination principle in 
Article 2 in important ways. For example, marginalised and vulnerable children, 
such as visible minorities, children with disabilities, LGBTQ children, and street or 
drug-endangered children may find themselves more often in institutional settings 
where their privacy rights may be infringed and may be particularly susceptible to 
privacy rights violations in those settings. 


Article 3 The best interests of the child principle may at times be mistakenly 
invoked as a justification for breaching a child’s privacy. Privacy interests are 
sometimes considered trivial,° a right that state officials may view as something to 
be overridden when the child’s best interests require it. The Committee, however, 
has sought to dissuade governments from this view and has insisted that the best 
interests principle has to be applied in a manner consistent with the provisions of the 
Convention as a whole (2007, para. 26). 


Article 6 The relationship between the child’s right to life, survival, and maximum 
development, and the right to privacy, is a close one. The framers of the Convention 
were concerned that a strong right to privacy might infringe on parental authority, 
and accordingly, the provision initially included a limitation to safeguard parental 
authority. That limitation was eventually removed and recast as Article 5 (Detrick 
et al., 1992, pp. 258-259). The Convention balances the parents’ role in nurturing 


The history of the evolution of privacy law as a common law tort both in the U.S. and in 
commonwealth jurisdictions shows how reluctant courts have been to engage in resolving privacy 
disputes. Lord Denning’s flat denial of a tort of invasion of privacy in Re X a Minor, [1975] 1 All 
ER 697, is premised on the view that the law does not concern itself with trifles and that privacy 
violations are best regulated through norms and social conventions. Lawrence Lessig, like most 
American constitutional scholars, takes a different view and demonstrates how in an information 
age privacy must be protected as a foundational human rights norm (2006). 
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and guiding the child in the exercise of their rights, in a manner consistent with the 
child’s evolving capacities, against the child’s autonomy and liberty interests. The 
right to life, survival, and development are the kernel of the child’s liberty interests in 
contributing to the child’s development into an autonomous human being. Protecting 
the child’s privacy is a critical factor in developing their autonomy, freedom, and 
agency. 


Article 12 The child’s right to express their views must be understood as a right, not 
an obligation (UN Committee on the Rights of the Child, 2009, para. 16). Children 
can choose not to express themselves, and in so doing are exercising a right to 
privacy. When children do express their opinions and views in decisions affecting 
them, they are entitled to a reasonable expectation of privacy.’ For example, in 
health consultations, in decisions concerning placement in care, or concerning their 
experience as victims of abuse or neglect, there should be a presumption of confi- 
dentiality but with limits, linked to the child’s right to protection, consideration of 
their best interests, and parental rights in relation to the upbringing of their children 
(Tobin & Field, 2019, pp. 570-571). Any decision to override the right to privacy or 
confidentiality must be informed by both evidence and the views of the child 
themselves. In court proceedings, the balancing of the child’s right to privacy with 
the interests of fairness and due process in decision-making should always be carried 
out with regard for the child’s best interests.® 


Articles Related or Linked to Article 16 


Article 5 provides that appropriate direction and guidance by parents and guardians 
must be consistent with the child’s evolving capacities and, accordingly, must take 
account of their privacy rights in line with those capacities. 

Article 7 which provides the right to a name, nationality and to know one’s 
parents can, in certain circumstances, raise a conflict of interest between the privacy 
rights of the child and their parents. 

Article 8, preservation of identity is integral to the child’s protection of their 
privacy and sense of family and belonging. 

Article 9, non-separation from parents unless in the child’s best interests, but 
where such separation is necessary, it is imperative that in any proceedings, chil- 
dren’s privacy is fully respected. 


7In the context of criminal justice administration, confidentiality requirements are explicitly spelled 
out in the convention Article 40(2) (vii) and in the Committee’s General Comments, for example 
General Comment no. 12, paragraph 61, but the nexus between Articles 12 and 16 is often in play in 
mental health and child protection proceedings as well (Hodgkin et al., 2007, p. 203). 

8See, for example, A.B. v. Bragg Communications Inc. [2012] 2 S.C.R. 567, a case from the 
Supreme Court of Canada dealing with the balancing of a child’s privacy interests with the demands 
of fairness in relation to the open court rule. 
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Article 13 provides for children’s right to freedom of expression, but this is 
limited by the requirement that it is exercised in accordance with respect for the 
rights or reputations of others. 

Article 17 provides for children’s rights to information from the mass media, but 
such information must not violate child privacy rights. 

Article 19 provides protection from violence but in any intervention to provide 
protection, the child’s privacy rights must be respected. 

Article 20, children in alternative forms of care must have their privacy rights 
respected. 

Article 37 imposes a prohibition on cruel or unusual punishment and arbitrary 
deprivation of liberty, and where punishment or deprivation of liberty is imposed it 
must not violate children’s privacy rights. 

Article 40, children’s privacy must be respected within the criminal justice 
system. 


Relevant Instruments 


UN Universal Declaration of Human Rights (1948), Article 12 
International Covenant on Civil and Political Rights (1966), Article 17 
European Convention on Human Rights (1950), Article 8 
American Convention on Human Rights ‘Pact of San Jose, Costa Rica’ (B-32) 
(1978), Article 11 
African Charter on the Rights and Welfare of the Child (1990), Article 10 


Attributes 


Attribute One: Interference with Privacy 


Privacy is vital for children’s agency, dignity and safety, and for the exercise of their 
rights (Innocenti, 2017; Kaye and UN Human Rights Council, 2018; UN General 
Assembly, 2019). One of the core values protected by the right to privacy is the right 
to be left alone, or the right to solitude. Janusz Korczak, for example, highlighted 
that even children in an orphanage, with dormitories and very limited privacy, 
needed a private space, be it a drawer or a suitcase to keep their more prized 
possessions, a place that would be only theirs (2009, p. 25). Courts sometimes 


° The Human Rights Committee also describes this right to solitude when it insists that ‘competent 
public authorities should only be able to call for such information relating to an individual’s private 
life the knowledge of which is essential in the interests of society’: (United Nations, 2006, p. 18). 
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distinguish personal privacy from informational or spatial privacy.'° The closer an 
intrusion comes to the biographical core of a child’s privacy, the higher the onus 
against interference will be. National constitutional courts and regional human rights 
bodies have developed a clear jurisprudence in relation to privacy rights, placing 
strict limits on state intrusions on a child or any citizen’s privacy. They insist that the 
law must protect against privacy infringements that are: 


e not sanctioned by law 

e arbitrary (in the sense that they must be carried out in the pursuit of legitimate 
state aims) 

e unnecessary. It must be shown that the privacy infringement was not dispropor- 
tionate to the legitimate aims sought and constituted the least intrusive means of 
securing those legitimate aims (Electronic Frontier Foundation, 2014). 


The Convention also requires that States Parties take measures to protect chil- 
dren’s privacy from intrusion by non-state actors. Violations of a child’s intimacy, 
through relentless bullying, luring, and unwanted attention or touching infringe 
Article 16 (UN Committee on the Rights of the Child, 2014). Similarly, 
non-consensual collection of a child’s biological data, through blood samples, 
voiceprints, and fingerprints may constitute infringements (Global Privacy Assem- 
bly, 2008). Consent-based schemes for the collection of such data may also infringe 
on privacy.'' Threats to privacy are often online. Data mining and targeted market- 
ing to children based upon their online web-surfing activities, and the use of 
embedded sensors in toys and clothes connected to automated systems, often lack 
transparency and may constitute violations of the child’s right to be let alone 
(Milkaite & Verdoodt, 2017). School video surveillance also intrudes upon chil- 
dren’s privacy and can only be justified if the interference is neither unlawful or 
arbitrary (Information and Privacy Commissioner of Ontario, 2015; Office of the 
Privacy Commissioner of Canada, 2012). 


Attribute Two: Interference with Family, Home, 
or Correspondence 


Article 16 also deals with spatial or territorial privacy and informational privacy 
which is given a very broad reading by the Committee, as it is in other constitutional 
law texts and human rights treaties (Hodgkin et al., 2007, pp. 210-211). The text is 
broad enough to encompass a trespass to property or to a family member, and 


For example, see R. v. Dyment [1988] 2 S.C.R. 417 (http://canlii.ca/t/1ftc6) and R. v. Plant [1993] 
3 S.C.R. 281 (http://canlii.ca/t/1fsOw) 

11 As, for instance, when young internauts provide online consent to unscrupulous internet service 
providers or online game services through privacy policies that take unfair advantage or are couched 
in terms that children will not clearly understand (Lawford et al., 2008, p. 19). 
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although the Convention does not establish property rights for children, the privacy 
protections do afford children a certain right to exclusive enjoyment of their property 
and protection against the interference of others (Kilkelly, 2001, pp. 59-62). It also 
protects their relationships with family. For example, attempts at alienating a child 
from one of their parents or siblings could constitute a privacy rights violation 
(Kilkelly, 2001, pp. 50-54). In jurisdictions subject to the European Convention 
on Human Rights, the privacy rights of children are frequently invoked in child 
protection matters. However, most privacy infractions today are in relation to 
informational privacy, and increasingly in respect of the digital environment, for 
example, breaches of confidentiality, personal health information leaks, and surveil- 
lance. In many cases, intrusions into children’s personal information that would be 
unacceptable for adults are justified for children in terms of their protection and best 
interests. However, any such intrusions must be valid and justified taking into 
account children’s own views and their evolving capacities (Tobin & Field, 2019, 
p. 570). 


Attribute Three: Unlawful Attacks on Honour and Reputation 


Privacy experts maintain that we are moving from an information age to an economy 
founded on reputation (Lessig, 2010; Swallow, 2013). Article 16 rights protect 
children from traditional harms such as libel, slander, and misappropriation of 
their image. The Committee, for example has pointed to the vulnerability of street 
children to unlawful attacks on their honour and reputation (2017, paras. 27, 43, 60). 
The Committee has also argued that children’s honour and reputation can also be 
abused as a group, for example, by the media denigrating them and their behaviour 
based merely on their age.” However, in the age of social media, where children are 
increasingly engaged in activities without parental supervision, children are partic- 
ularly at risk of various online risks to the honour and reputation (Nyst, 2017). 
Increasingly the attacks on honour and reputation come in the form of distribution of 
sexts, cyber-bullying, child pornography and the unauthorised use of children’s 
images online. 

In order to constitute a violation, an attack must be intentional and contain 
untruthful statements (Tobin & Field, 2019, p. 594). The Human Rights Committee 
has argued that States Parties have to balance the rights embodied in Article 16 with 
the right to freedom of expression, but at the same time they also have an obligation 
to enable individuals to protect themselves from unlawful attacks and to have an 
effective remedy against those responsible (UN Human Rights Committee, 2011, 
para. 37; United Nations, 2006, p. 181). 


12 See, for example, Concluding Observations for Nicaragua (UN Committee on the Rights of the 
Child, 1995, paras. 17, 34). 
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Attribute Four: Protection of the Law Against Unlawful 
Interference or Attacks 


Data monitoring and measurement of child privacy standards requires more than the 
simple proclamation of the rights to privacy. There must also be programmes to 
dissuade the public from these practices, to sanction them, and to provide recourses 
and remedies to victims of bullying and other privacy violation (United Nations, 
2006, p. 182). Surveillance of children, together with any associated automated 
processing of personal data, must not be conducted routinely or indiscriminately, 
and not without children’s knowledge (UN General Assembly, 2019). States Parties 
should review their own procedures regarding the collection and processing of 
children’s personal data and correspondence to ensure they respect children’s right 
to privacy, including in governmental decision-making and within the criminal 
justice system (UN General Assembly, 2019). Furthermore, any restrictions or 
intrusions on the child’s right to privacy must be prescribed by law, necessary, 
and proportionate (UN Human Rights Council, 2017, para. 2; UN Office of the High 
Commissioner for Human Rights (OHCHR), 2014, para. 23). States Parties should 
also ensure the implementation of effective data protection legislation, and take other 
measures as necessary, to prevent arbitrary or unlawful interference with children’s 
privacy, family, home or correspondence in relation to the digital environment 
(Albania et al., 2018; Nyst, 2017; UN General Assembly, 2019). 
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Chapter 12 A) 
Article 17: The Right to Access to Diverse gss 


Sources of Information 


Gerison Lansdown 


States Parties recognize the important function performed by the mass media 
and shall ensure that the child has access to information and material from a 
diversity of national and international sources, especially those aimed at the 
promotion of his or her social, spiritual and moral well-being and physical and 
mental health. To this end, States Parties shall: 


(a) Encourage the mass media to disseminate information and material of 
social and cultural benefit to the child and in accordance with the spirit of 
article 29; 

(b) Encourage international co-operation in the production, exchange and 
dissemination of such information and material from a diversity of cul- 
tural, national and international sources; 

(c) Encourage the production and dissemination of children's books; 

(d) Encourage the mass media to have particular regard to the linguistic needs 
of the child who belongs to a minority group or who is indigenous; 

(e) Encourage the development of appropriate guidelines for the protection of 
the child from information and material injurious to his or her well-being, 
bearing in mind the provisions of articles 13 and 18. 
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What Did Children Say? 
‘Informing students of reliable sources/websites; and how to critique news.’ 
(Western Europe/Other) 

“The opportunity to have access to information, libraries, schools, websites 
in order to, we quote, “be smart and know what to say.” (Eastern Europe) 

If it is a big business, we will need our council representing government to 
provide us electricity or bigger generator with data service to be online always. 
(Africa) 

“Website blocking’; ‘safety settings’; “Block harmful sites.’ (Western 
Europe/Other) 


Overview 


Although linked closely with Article 13, the right to freedom of expression, Article 
17 introduces a unique focus on the role of the mass media in relation to children’s 
rights to information (Sacino, 2011). It places a duty on States Parties to ensure 
general access to information and material from a diversity of sources, rather than 
guaranteeing access to each individual child. The language employed in Article 
17 obliges States Parties to encourage the media to fulfil this goal, and to adopt the 
necessary measures to support that process. 

In its emphasis on the role of non-state actors in the provision of information, and 
the use of the term ‘encourage,’ the wording of Article 17 makes clear that it contains 
no coercive obligation on mass media to ensure access to material (Tobin & 
Handsley, 2019, p. 612). In particular, Article 17 encourages action to ensure that 
children, including those from minority or indigenous groups, have access to 
information from diverse national and international sources, which are of social 
and cultural benefit, consistent with the spirit of Article 29, the aims of education. It 
also places emphasis on sources of information aimed at promoting well-being, and 
physical and mental health. 

Notably, Article 17 originated as a provision to protect children against harmful 
influences of media (Office of the United Nations High Commissioner for Human 
Rights and Radda Barnen (Society: Sweden), 2007, p. 480). However, during the 
drafting process, it was observed that the media often did more good than harm, and 
that the article should be constructed positively (Office of the United Nations High 
Commissioner for Human Rights and Rädda Barnen (Society: Sweden), 2007, 
p. 481). Accordingly, only the final paragraph refers to the obligation to encourage 
guidelines to protect children from harmful or injurious material. It is important to 
note that the Committee has highlighted the degree to which the rapid development 
of the digital environment since Article 17 was first drafted has had significant 
impact on the nature of children’s engagement with the mass media, regarding 
both access and protection (2006a, 2014a, 2016, para. 47). 
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General Principles 


Article 2 Imposes three key obligations in respect of the mass media and Article 17: 


e All children, without discrimination, should have access to mass media, in respect 
of outreach, language, age, and formats (Hodgkin et al., 2007; UN Committee on 
the Rights of the Child, 2007, para. 37; UN General Assembly, 1991, para. 
62, 2006, Article 21) 

e An obligation to ensure that mass media do not portray any groups of children in a 
discriminatory manner, inconsistent with their human rights! 

e An obligation to challenge discriminatory or stigmatising stereotypes adverse to 
children’s rights. 


Article 3 The balance in Article 17 between the right to access mass media and the 
right to protection from harm must be meditated by the best interests principle, 
consistent with Article 3 together with the child’s own views and their evolving 
capacities. 


Article 6 The overall focus of Article 17 is directed towards promotion of well- 
being and therefore in line with the obligation to ensure to the maximum extent 
possible the development of the child. 


Article 12 Access to information, including through the mass media, is necessary is 
to enable children to express their views effectively (UN Committee on the Rights of 
the Child, 2009, paras. 82-83). In addition, Article 12 implies an obligation to 
provide children with opportunities to contribute to the development of media 
initiatives (UN Committee on the Rights of the Child, 1996). 


Articles Related or Linked to Article 17 


Article 13 protects freedom of expression that is contingent on the right to informa- 
tion through a diversity of sources. 
Article 14 protects the right to freedom of thought, conscience and religion, the 
exercise of which requires access to information from a wide variety of sources. 
Article 16 protects the right to privacy that can be threatened through the media, 
particularly in the context of the digital environment. 


See, for example, CRPD (UN General Assembly, 2006, para. 8) and General Recommendation 
No. 34 adopted by the Committee on Racial discrimination against people of African descent 
(UN Committee on the Elimination of Racial Discrimination, 2011, para. 30). 

See, for example, Day of General Discussion, The Children and the Media (UN Committee on the 
Rights of the Child, 1996) and General Comment no. 3 (UN Committee on the Rights of the Child, 
2003, paras. 16-17). 
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Article 18 provides that parents have primary responsibility for the care of 
children. In so doing, they are key to ensuring that children have access to informa- 
tion and to protecting them from harmful exposure. 

Article 19, together with Articles 34 and 36, provide the right to protection from 
exploitation including in the media. 

Article 24 provides for the right to the best possible health. The mass media are a 
key source of potential information relating to health and well-being. 

Article 29 elaborates the aims of education which include recognition that 
children must be prepared for life in a free society and plays a key part in enabling 
children to access information. 

Article 30 protects the rights of minorities who are identified in Article 17 as 
being entitled to be given particular regard by the mass media. 

Article 42 requires that States Parties make the provisions of the Convention 
widely known, including through mass media. 


Relevant Instruments 


No other human rights treaty has a directly comparable provision to Article 17, but 
the article has close linkages with the following: 


UN Universal Declaration of Human Rights (1948), Article 19 

International Covenant on Civil and Political Rights (1966), Article 19 

UN Convention on the Rights of Persons with Disabilities (2006), Article 21 

European Convention on Human Rights (1950), Article 11 

American Convention on Human Rights ‘Pact of San Jose, Costa Rica’ (B-32) 
(1978), Article 13 


Attributes 


Attribute One: Diversity of Sources and Media 


Article 17 implies that States Parties must ensure all children have access to 
communications from a diversity of mass media sources including from both public 
and private sectors. Diversity of sources is the means through which to achieve the 
goal of diversity of information (UN Committee on the Rights of the Child, 2014b, 
para. 28). It can include: 


e breadth of ownership of media with multiple outlets for both production and 
dissemination of information 

e the range of sources of information encompassing different cultures and perspec- 
tives and including media corporations, advertising agencies, publishers, journal- 
ists, editors, and producers 
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e different types of communication including news, culture, entertainment, litera- 
ture, music, arts 

e different media through which it is available including television, radio, the 
Internet, digital media including interactive media such as electronic games, 
social media platforms, newspapers, magazines, and books. (Sacino, 2011) 


Article 17 does not impose duties on States Parties to provide information itself or 
to control the output of information or communications. Doing so would interfere 
with freedom of expression. Rather, it is to ensure an environment in which the 
diversity of mass media sources is made available. For example, this necessitates 
measures to avoid an over-concentration of private ownership of mass media. In the 
context of the obligation to ensure diversity from international as well as national 
sources, this also implies encouragement by joining or supporting organisations such 
as UNESCO or other regional bodies. 


Attribute Two: Beneficial Information and Material 


Whereas Attribute One focuses on the diversity of mass media, Attribute Two 
focuses on content. The Committee has observed that the mass media, including 
advertising and marketing industries, can have positive as well as negative impacts 
on children’s rights (2013a, para. 58). Article 17 emphasises the role of mass media 
in ensuring the provision of information and material aimed at the promotion of 
social, spiritual, and moral well-being and physical and mental health. 

This focus is reinforced in paragraph (a), which encourages dissemination of 
information and material of social and cultural social benefit to the child. The 
obligation with regard to content has been interpreted by the Committee to require 
States Parties to encourage mass media, both online and offline, to provide infor- 
mation necessary for the realisation of rights. This includes: 


e promoting the values and aims of Article 29, including fostering understanding, 
peace and tolerance, and the optimum development of the child (UN Committee 
on the Rights of the Child, 2001, para. 21) 

e promoting access to accurate and adequate information to support health and 
healthy lifestyles, including that relating to sexual and reproductive health 
(UN Committee on the Rights of Persons with Disabilities, 2016, para. 26) 

e avoidance of promotion of material that violates children’s rights through prop- 
agation of, for example, discrimination, racism, or misogyny.’ 


The Committee has also emphasised the role the mass media can play in raising 
awareness of the Convention, monitoring implementation of children’s rights, 


3See, for example, CRPD (UN General Assembly, 2006, Article 8, para 2) and General Comment 
no. 15 (UN Committee on the Rights of the Child, 2013b, para. 84). 
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producing programmes that are of educational and cultural value for children and 
facilitating access to and participation of children in the media (1996, 2014a). 


Attribute Three: Access to Mass Media 


Information through mass media needs to be available, relevant, and accessible for 
children, in all environments and settings, through language, outreach, age, and 
formats. Paragraph (c), for example, draws attention to the need for production and 
dissemination of children’s books and paragraph (d) highlights the importance of 
having regard to the linguistic needs of minority groups of children. The Committee 
has highlighted that media, including through the Internet, must be accessible to 
children of all ages, those from rural and indigenous communities, children with 
different first languages, children in detention, and children with disabilities.“ 
Availability of libraries is a key means of promoting access (UN Committee on 
the Rights of the Child, 2000, paras. 42—43). 

In addition, States Parties should encourage opportunities for children to have 
direct access to the media as active participants and initiators, as a means of 
exercising their Article 12 rights, and to promote their optimum development. 
Children should not only be able to consume information material but also to have 
access to opportunities to participate themselves in the media (UN Committee on the 
Rights of the Child, 1996, 2006a, para. 36). 


Attribute Four: Protection from Harmful Material 


Article 17 paragraph (e) requires that States Parties encourage the development of 
guidelines for the protection of children from material harmful to their well-being. In 
this context, the nature or level of protection must be assessed with regard to the best 
interests of children, taking into account their evolving capacities and level of 
maturity (UN Committee on the Rights of the Child, 2013c). Notably, the language 
of encouragement implies not that States Parties themselves undertakes this task, but 
that they encourage others to do so. Furthermore, by referring to guidelines, it 
implies voluntary rather than legislative controls (Hodgkin et al., 2007). Importantly, 
it references Articles 13 and 18. In other words, it can be understood that any 
controls over censorship of the mass media would rely on the limitations imposed 
in Article 13 paragraph 2, rather than on Article 17. 

The reference to Article 18 implies that it is primarily parents rather than the state 
who have responsibility for ensuring the protection of children from inappropriate or 


“See, for example, Concluding Observations for Central African Republic (2000, paras. 42-43), 
Greece (2002, paras. 46—47), and Myanmar (2004, paras. 36-37). 
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harmful media. However, the Committee has repeatedly raised concerns about easy 
availability of inappropriate or offensive material and recommended that States 
Parties take all necessary measures to limit exposure of children, particularly in the 
digital environment, and protect them from such material (1996, 2006b, para. 35). 
Providers of digital services should be encouraged to introduce measures such as 
parental controls, filtering systems, moderation and labelling of content, while 
ensuring that such provisions do not violate the child’s freedom of expression and 
privacy. 

It can be argued that, although recommendations seeking to impose obligations 
on States Parties appear to exceed the requirements embodied in Article 17, they are 
legitimate when taken in conjunction with Articles 3, 6, 19 and 24 (Tobin & 
Handsley, 2019, p. 633). The Committee has also argued that States Parties should 
facilitate the involvement of children themselves in the development of protective 
guidelines (2014a). States Parties should also adopt measures to support and 
empower children to understand the risks and adopt strategies to avoid harm. 


References 


Hodgkin, R., Newell, P., & UNICEF. (2007). Implementation handbook for the convention on the 
rights of the child (3rd ed.). UNICEF. Retrieved September 21, 2020, from https://digitallibrary. 
un.org/record/620060?In=en 

Office of the United Nations High Commissioner for Human Rights & Rädda barnen (Society: 
Sweden). (2007). Legislative history of the convention on the rights of the child. United Nations. 
https://digitallibrary.un.org/record/602462?In=en 

Sacino, S. (2011). A commentary on the United Nations convention on the rights of the child, article 
17: Access to a diversity of mass media sources. Brill Nijhoff. Retrieved October 25, 2020, from 
https://brill.com/view/title/1 1633 

Tobin, J., & Handsley, E. (2019). Article 17: The mass media and children: Diversity of sources, 
quality of content, and protection against harm. In J. Tobin (Ed.), The UN convention on the 
rights of the child: A commentary (pp. 600-645). Oxford University Press. 

UN Committee on the Elimination of Racial Discrimination. (2011). General recommendation 
no. 34 adopted by the Committee: Racial discrimination against people of African descent, 
2011, CERD/C/GC/34. UN. Retrieved October 26, 2020, from http://digitallibrary.un.org/ 
record/7 14927 

UN Committee on the Rights of Persons with Disabilities. (2016). General Comment No. 4 (2016), 
Article 24: Right to inclusive education, September 2, 2016, CRPD/C/GC/4. Retrieved October 
12, 2020, from https://digitallibrary.un.org/record/1313836?In=en 

UN Committee on the Rights of the Child. (1996). Day of general discussion: The child and the 
media. UN. Retrieved October 25, 2020, from https://www.ohchr.org/EN/HRBodies/CRC/ 
Pages/DiscussionDays.aspx 

UN Committee on the Rights of the Child. (2000). Concluding observations: Central African 
Republic, October 18, 2000, CRC/C/15/Add.138. UN. Retrieved October 26, 2020, from http:// 
digitallibrary.un.org/record/429820 


>See also, for example, Concluding observations for Albania (2012, para. 38) and Australia (2005, 
para. 34). 


110 G. Lansdown 


UN Committee on the Rights of the Child. (2001). General Comment No. 1 (2001) Article 29 (1): 

The Aims of Education, April 17, 2001, CRC/GC/2001/1. Retrieved October 10, 2020, from 

https://digitallibrary.un.org/record/447223?In=en 

UN Committee on the Rights of the Child. (2002). Concluding observations: Greece, April 2, 2002, 

CRC/C/15/Add.170. UN. Retrieved October 26, 2020, from http://digitallibrary.un.org/record/ 

473476 

UN Committee on the Rights of the Child. (2003). General Comment No. 3 (2003) HIV/AIDS and 

the rights of the child, March 17, 2003, CRC/GC/2003/3. Retrieved October 12, 2020, from 

https://digitallibrary.un.org/record/S01529?In=en 

UN Committee on the Rights of the Child. (2004). Concluding observations: Myanmar, June 

30, 2004, CRC/C/15/Add.237. UN. Retrieved October 26, 2020, from http://digitallibrary.un. 

org/record/536569 

UN Committee on the Rights of the Child. (2005). Concluding observations: Australia, October 

20, 2005, CRC/C/15/Add.268. UN. Retrieved October 26, 2020, from http://digitallibrary.un. 

org/record/569889 

UN Committee on the Rights of the Child. (2006a). Day of general discussion: The right of the child 

to be heard. Retrieved October 12, 2020, from https://www.ohchr.org/EN/HRBodies/CRC/ 

Pages/DiscussionDays.aspx 

UN Committee on the Rights of the Child. (2006b). General Comment No. 7 (2005) Implementing 

child rights in early childhood, September 20, 2006, CRC/C/GC/7/Rev.1. Retrieved October 

12, 2020, from https://digitallibrary.un.org/record/584854?In=en 

UN Committee on the Rights of the Child. (2007). General Comment No. 9 (2006) The rights of 

children with disabilities, November 13, 2007, CRC/C/GC/9. Retrieved October 12, 2020, from 

https://digitallibrary.un.org/record/59389 1 ?In=en 

UN Committee on the Rights of the Child. (2009). General Comment No. 12 (2009) The right of the 

child to be heard, July 20, 2009, CRC/C/GC/12. Retrieved October 12, 2020, from https:// 

digitallibrary.un.org/record/67 1444 ?In=en 

UN Committee on the Rights of the Child. (2012). Concluding observations: Albania, December 

7, 2012, CRC/C/ALB/CO/2-4. UN. Retrieved October 26, 2020, from http://digitallibrary.un. 

org/record/739974 

UN Committee on the Rights of the Child. (2013a). General Comment No. 16 (2013) on State 
obligations regarding the impact of the business sector on children’s rights, April 17, 2013, 
CRC/C/GC/16. Retrieved October 12, 2020, from https://digitallibrary.un.org/record/778525? 
In=en 

UN Committee on the Rights of the Child. (2013b). General Comment No. 15 (2013) on the right of 
the child to the enjoyment of the highest attainable standard of health (art. 24), April 17, 2013, 
CRC/C/GC/I5. UN. Retrieved October 26, 2020, from http://digitallibrary.un.org/record/ 
7718524 

UN Committee on the Rights of the Child. (2013c). General Comment No. 14 (2013) On the right of 
the child to have his or her best interests taken as a primary consideration (art. 3, para. 1), May 
29, 2013, CRC/C/GC//4. Retrieved October 12, 2020, from https://digitallibrary.un.org/record/ 
778523?In=en 

UN Committee on the Rights of the Child. (2014a). Day of general discussion: Digital media and 

children’s rights. UN. Retrieved October 24, 2020, from https://www.ohchr.org/EN/HRBodies/ 

CRC/Pages/Discussion2014.aspx 


12 Article 17: The Right to Access to Diverse Sources of Information 111 


UN Committee on the Rights of the Child. (2014b). Concluding observations: Hungary, October 
14, 2014, CRC/C/HUN/CO/3-5. Retrieved October 11, 2020, from https://digitallibrary.un.org/ 
record/793888?In=en 

UN Committee on the Rights of the Child. (2016). General Comment No. 20 (2016) on the 
implementation of the rights of the child during adolescence, December 6, 2016, CRC/C/GC/ 
20. Retrieved October 12, 2020, from https://digitallibrary.un.org/record/855544?In=en 

UN General Assembly. (1991). United Nations rules for the protection of juveniles deprived of their 
liberty, 1990, A/RES/45/113 (The Havana Rules). UN. Retrieved October 26, 2020, from http:// 
digitallibrary.un.org/record/105555 

UN General Assembly. (2006). Convention on the rights of persons with disabilities, 2006, A/RES/ 
61/106. Retrieved May 3, 2020, from https://digitallibrary.un.org/record/588742?In=en 


Open Access This chapter is licensed under the terms of the Creative Commons Attribution 4.0 
International License (http://creativecommons.org/licenses/by/4.0/), which permits use, sharing, 
adaptation, distribution and reproduction in any medium or format, as long as you give appropriate 
credit to the original author(s) and the source, provide a link to the Creative Commons license and 
indicate if changes were made. 

The images or other third party material in this chapter are included in the chapter's Creative 
Commons license, unless indicated otherwise in a credit line to the material. If material is not 
included in the chapter's Creative Commons license and your intended use is not permitted by 
statutory regulation or exceeds the permitted use, you will need to obtain permission directly from 
the copyright holder. 


Part III 


Family Environment and Alternative Care 
Rights 


Articles 5, 9, 10, 11, 18, 20, 21, and 25 


Introduction 


The Convention on the Rights of the Child (the Convention), in its recognition of the 
child as a subject of rights, has challenged many common assumptions about the 
status of the child within the family. At the time of its adoption and subsequently, 
concerns have been expressed by some that in recognising the child as an individual 
subject of rights, parental capacity to provide appropriate protection and care is 
diminished (Fagan 2001). However, although the Convention demands a culture of 
respect for the rights of children, within families as well as in the wider society, this 
does not undermine or diminish the role of parents. Indeed, the Committee on the 
Rights of the Child (the Committee) has argued consistently that the Convention 
actively strengthens family life (1994, p. 63). While its overall focus is clearly on the 
rights of the child, many of the rights it embodies elaborate a central role for parents 
as key players in the realisation of those rights. A close reading of the Convention, 
together with the concluding observations of the Committee, serve to highlight that, 
far from side-lining them, it acknowledges parents and other caregivers from four 
important and distinct perspectives. 

First, families are fully recognised as playing a unique and vital role in the lives of 
children. The preambular statement includes reference to the family as the funda- 
mental group of society and the natural environment for the growth and well-being 
of its members. It stresses that children should grow up in a family environment, in 
an atmosphere of happiness, love, and understanding. In other words, the family is 
the cornerstone for the realisation of children’s rights and their optimum 
development. 
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Second, the Convention reaffirms the principle of respect for family autonomy 
already established in earlier human rights treaties.' In other words, it acknowledges 
the primacy of the family in respect of children. Parents are afforded rights and 
responsibilities in respect of their children, with a presumption of non-interference. 
This recognition is addressed in Article 5, respect for parental rights, duties, and 
responsibilities to provide direction and guidance to their children, although parental 
rights must be directed to the realisation of the rights of the child and reflect their 
evolving capacities. Respect for the family is also reflected in Article 7, the right of 
children, as far as possible, to know and be cared for by their parents, Article 
8, preservation of identity, including the right to family relations without unlawful 
interference and Article 9, non-separation of children from parents unless in their 
best interests, and where separation is necessary, the right to maintain regular contact 
with the child. 

Third, the Convention introduces explicit obligations on States Parties to provide 
the necessary institutions, services, support, and facilities to families to enable them 
to care adequately for their children. In other words, it recognises that although 
parents are the primary caregivers, they can only ensure the realisation of their 
children’s rights, if the state provides the necessary environment. Thus, for example, 
Article 18 expressly recognises both parents as having the equal and primary 
responsibility for the upbringing of their child, but also requires the state to provide 
assistance to parents in their child-rearing responsibilities, and to make available 
institutions, facilities, and services for the care of children and childcare services for 
working parents. 

Finally, the Convention introduces obligations on States Parties to take measures 
that proactively protect the rights of families, through measures that strengthen and 
support the inter-relationships between family members. This commitment is 
expressed in Article 9 (4), which requires that where a parent or child is separated 
from the family as a result of actions of the State Party, including detention, 
imprisonment or exile, the State Party must provide information about their where- 
abouts, and ensure that in so doing, no adverse consequences are entailed for the 
person concerned. It is also recognised in Article 10, which asserts that if a child or 
parents applies to enter or leave a state for the purposes of family reunification, States 
Parties must manage the request in a positive, humane and expeditious manner. 
Furthermore, where a child lives in a different state from his or her parents, states 
must allow the child or the parents to leave or enter the country in order to maintain 
contact. 

The Convention also covers circumstances where families are unable or unwilling 
to care for their children, and the children’s rights to alternative care and protection 
either temporarily or permanently. Articles 20, 21, and 25 address the obligations on 
States Parties to ensure appropriate and quality provision is made for these children, 
consistent with their best interests. 


"See, for example, the International Covenant on Civil and Political Rights, article 17, and the 
European Convention on Human Rights, article 8. 
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Far from undermining the family, the Convention places the greatest importance 
on its centrality in the realisation of children’s rights, and the need for a range of 
measures by States Parties to support family capacity to fulfil that function. How- 
ever, although respectful of the family and its significance in children’s lives, the 
Convention challenges the idea that the family is a private institution with complete 
autonomy in respect of children. Indeed, it elaborates a key role for the state to 
respect, protect, and fulfil children’s rights within the family, requiring recognition 
that there is not always a coincidence of interests between the child and their parents, 
and that children must be acknowledged as individual rights holders (Pais 1997). 
This part explores these rights and responsibilities and how the Convention 
reconceptualises the relationship between the child, the family, and the state. 
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Chapter 13 A) 
Article 5: The Right to Parental Guidance ss 
Consistent with the Evolving Capacity 

of the Child 


Gerison Lansdown 


States Parties shall respect the responsibilities, rights and duties of parents or, 
where applicable, the members of the extended family or community as 
provided for by local custom, legal guardians or other persons legally respon- 
sible for the child, to provide, in a manner consistent with the evolving 
capacities of the child, appropriate direction and guidance in the exercise by 
the child of the rights recognized in the present Convention. 


What Did Children Say? 
‘Governments can help, support families, plan visits by social workers. Have a 
closer follow-up. Children should participate in specific projects (with the 
presence of parents).’ (Western Europe/Other) 

‘Parents’ role is to provide food, affection, love, education, protection and 
clothing.’ (Western Europe/Other) 

“Does the government offer aid (“monetary or professional, for example 
social workers”, to parents and children?’ (Western Europe/Other) 

“The State should intervene when children are in danger.’ (Western Europe/ 
Other) 


G. Lansdown (5) 
Carleton University, Ottawa, ON, Canada 
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Overview 


Article 5 is a unique provision in international human rights law, introducing a 
triangular relationship of responsibilities and accountabilities between the child, the 
child’s parents or caregivers, and the state (Vučković-Šahović et al., 2012, 
pp. 155-164). It underwent radical transformation during the Convention drafting 
process. The original Polish draft contained no provision covering the issues 
addressed in Article 5 (Office of the United Nations High Commissioner for 
Human Rights and Rädda barnen (Society: Sweden), 2007, p. 357). Subsequent 
proposals were put forward to introduce a focus on the autonomy of the family and 
respect for their rights and responsibilities (Office of the United Nations High 
Commissioner for Human Rights and Rädda barnen (Society: Sweden), 2007, 
p. 358), reflecting existing provisions in other treaties. ' 

Further debate highlighted the imperative for a clearer focus on the rights of the 
child and led to the introduction of recognition that parents’ rights and duties must 
reflect and be provided in accordance with the child’s rights and their evolving 
capacities. In other words, the exercise of parental responsibilities must reflect the 
gradual capacity of the child to take increasing responsibilities for themself 
(UN Committee on the Rights of the Child, 2009, paras. 84, 85). Parental guidance, 
accordingly, must be appropriate, and directed towards the exercise by the child of 
the rights contained in the Convention. The inclusion of this provision, while 
maintaining recognition of the right of parents to protection from arbitrary interfer- 
ence from the state, also places boundaries on the exercise of arbitrary control over 
the child by their parents (Office of the United Nations High Commissioner for 
Human Rights and Rädda barnen (Society: Sweden), 2007, p. 359). It thereby 
affords the state a role in protecting the child in line with the rights embodied in 
the Convention. 

The concept of evolving capacities introduces a framework for recognition that 
the Convention, in its entirety, obliges States Parties create an environment to 
ensure: 


e Respect for the child’s evolving capacities, recognising the child as a subject of 
rights, with gradual and increasing agency in exercising those rights for themself 

e Protection of the child from exposure to risks inappropriate to their level of 
capacity 

e Fulfilment of the child’s optimum capacities (Lansdown, 2005, p. 15). 


! See, for example, articles 18 and 23 of the International Covenant on Civil and Political Rights and 
article 10 of the International Covenant on Economic, Social and Cultural Rights. 
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General Principles 


Article 2 The evolving capacities principle must be applied without discrimination. 
The Committee has consistently argued, for example, that there must be no discrim- 
ination in the setting of minimum age limits between boys and girls (2005, para. 19). 
It also highlights that children with disabilities can experience over-protection, 
leading to denial of both recognition of evolving capacities and opportunities to 
acquire increasing autonomy, and requires States Parties to adopt measures to 
address both direct and indirect discrimination in that regard (2007a). 


Article 3 The rights and duties of parents derive from their responsibilities to act in 
the best interests of the child. This obligation is affirmed in Article 18, which states 
that the best interests of the child will be parents’ basic concern, and necessitates that 
parents adjust the levels of guidance and support in accordance with the evolving 
capacities of the child. The evolving capacities of the child need to inform the 
determination of a child’s best interests (UN Committee on the Rights of the 
Child, 2013). 


Article 6 Article 5 affirms that appropriate parental guidance, consistent with 
respect for children’s evolving capacities and directed to the exercise by the child 
of their rights, is necessary to promote the optimum development of the child. The 
Committee highlights obligations on States to contribute to the capacity of parents to 
fulfil this goal (2006). 


Article 12 The right to express views and have them afforded due weight in 
accordance with age and maturity, as elaborated in Article 12, reaffirms the recog- 
nition of the importance of acknowledging the evolving capacities of the child. 
While all rights in the Convention apply to all children, Articles 5 and 12 testify to 
the importance of acknowledging that the nature of implementation, and that the 
active role of children in the realisation of rights, will vary in accordance with 
evolving capacities. 


Articles Related to or Linked to Article 5 


The concept of evolving capacities is relevant to the exercise of all rights but has 
particular relevance in respect of the following articles. 


Article 1 defines a child as ‘every human being below the age of eighteen years’ and 
within that definition, Article 5 requires that legislation and practice must take 
account of the child’s ‘evolving capacities.’ 

Article 9 acknowledges the rights of parents not to be separated from a child unless 
in a child’s best interests. 

Article 14 requires that parents provide direction to the child in the exercise of his or 
her right in a manner consistent with the evolving capacities of the child. 
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Article 18 recognises the principle of parental responsibilities for bringing up their 
children. 


Relevant Instruments 


No other human rights treaty has a directly comparable provision to Article 5, but its 
origins derive from and are reflected in recognition of the role of the family as the 
natural and fundamental group unit of society, in the following treaties: 


e UN Universal Declaration of Human Rights (1948), Article 16 (3) 

e International Covenant on Civil and Political Rights (1966), Articles 18 & 23 

e International Covenant on Economic, Social and Cultural Rights (1966), 
Articles 10 

e UN Convention on the Elimination of All Forms of Discrimination against 
Women (1979), Article 16 

e UN Convention on the Rights of Persons with Disabilities (2006), Article 23 


Attributes 


Attribute One: Respect for the Primacy of Parents 
and Comparable Care Givers 


Article 5 reaffirms the general principle that States Parties must respect the primacy 
of parents in the upbringing of their children. In so doing, it recognises the respon- 
sibilities, rights, and duties of parents, and the consequent boundaries on the 
arbitrary intervention of the state into family life (Office of the United Nations 
High Commissioner for Human Rights and Radda barnen (Society: Sweden), 
2007, p. 359). This focus is consistent with the emphasis in the Convention of the 
family as the fundamental group of society, the natural environment for growth and 
well-being, and the need for necessary protection and assistance to enable families to 
assume their responsibilities (UN Committee on the Rights of the Child, 2003, para. 
14; UN General Assembly, 1990, sec. preamble). 

Article 5 extends responsibilities, rights and duties, where applicable, to other 
members of the extended family or community where they are recognised by local 
custom, as well as legal guardians and other persons legally responsible for the child, 
thereby acknowledging that children can be cared for through many different 
arrangements. This can include, for example, the nuclear family, extended family, 
and other traditional and modern community-based arrangements, all of which are 
valid ‘provided they are consistent with children’s rights and best interests’ 
(UN Committee on the Rights of the Child, 2006, para. 15). This flexible definition 
of the family is emphasised in a General Comment of the Human Rights Committee 
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as being ‘interpreted broadly to include all persons composing it in the society of the 
State Party concerned’ (United Nations, 2006, p. 184). Whatever form of family is 
recognised in a given society must be afforded the protections embodied in Article 
23 of the International Covenant on Civil and Political Rights by the State Party 
(United Nations, 2006, p. 188). 

Parental responsibilities, rights, and duties are not defined in either the Interna- 
tional Covenant on Civil and Political Rights or the Convention on the Rights of the 
Child, but Article 5 makes clear that they are not absolute or inalienable. They derive 
from the obligation to act in the best interests of the child and to enable the exercise 
by the child of their rights. 


Attribute Two: Appropriate Direction and Guidance 


The direction and guidance that parents or other caregivers provide for children is 
qualified through three provisions. First, it must be appropriate. In this context, 
appropriate direction and guidance necessitates that it is provided in a manner 
consistent with the rights embodied in the Convention. Accordingly, parents cannot 
treat the child in ways that would serve to violate or neglect their rights, nor justify 
such behaviours on grounds of traditional cultures (UN Committee on the Rights of 
the Child, 1995, paras. 7, 13; UNICEF, 2007). The Committee has emphasised the 
importance of ensuring the balance between parental authority and the rights of the 
child (1994a, p. 63). States Parties must provide legislative and policy frameworks to 
ensure protection of the child from violations of their rights within the family.” 

Second, direction and guidance must be provided in a manner consistent with the 
child’s evolving capacities, and ‘through dialogue, negotiation and participation’ 
(UN Committee on the Rights of the Child, 1994b, para. 183 et seq, 2003, para. 7). 
Finally, it must be directed to the ‘exercise by the child of (their) rights.’ This 
provision highlights the child as a subject of rights. In other words, the role of 
parental guidance is to promote the agency of the child to claim their own rights, 
while providing the necessary protection in accordance with the child’s evolving 
capacities. The Committee has encouraged States Parties to provide comprehensive 
support and education programmes to promote this understanding of parenthood 
(2006, paras. 20-21). 


See, for example, General Comment no. 13 (UN Committee on the Rights of the Child, 2011, 
paras. 38-44), and General Comment no. 8 (UN Committee on the Rights of the Child, 2007b, 
para. 22). 
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Attribute Three: Evolving Capacities of the Child 


Although Article 5 has not been formally identified by Committee as one of the 
General Principles to be applied in the realisation of all other rights, the concept of 
the evolving capacities of the child is recognised as ‘an enabling principle that 
addresses the process of maturation and learning through which children progres- 
sively acquire competencies, understanding and increasing levels of agency to take 
responsibility and exercise their rights’ (UN Committee on the Rights of the Child, 
2016). It recognises the child, irrespective of age, as an active participant in their 
own development, entitled to be afforded opportunities for the gradual acquisition of 
greater autonomy (UN Committee on the Rights of the Child, 2006, para. 14). 

Article 5 can be understood to complement Article 12, the right of children to be 
heard in matters affecting them, by acknowledging the transfer of the exercise of 
rights from parents to children as they acquire sufficient maturity. It avoids the need 
for imposition of arbitrary universal age limits and acknowledges that the child must 
be respected to take increasing levels of responsibility consistent with their capac- 
ities. The exercise of parental rights and responsibilities must reflect children’s 
evolving capacities in respect of the exercise of all rights in the Convention. 
Although, in addition to Article 5, the concept of evolving capacities is only 
specifically referenced in Article 14, it must be understood as having application 
in the realisation of all other rights.* 

With regard to a number of Convention rights, the Committee recommends that 
States Parties consider the introduction of legal age limits, to protect children from 
premature exposure to the full responsibilities of adulthood (for example, child 
labour, marriage, use and sale of tobacco and alcohol) while ensuring appropriate 
respect for their emerging capacities (for example, consent to adoption, medical 
consent, access to sexual and reproductive health services) (2016, para. 20). At the 
wider policy level, the Committee also encourages recognition of the role of children 
themselves as active agents in both identification of risk and potential programmes to 
promote protection (2016, para. 19). 
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Chapter 14 A 
Article 9: The Right Not to Be Separated gee 
from Parents 


Christian Whalen 


1. States Parties shall ensure that a child shall not be separated from his or her 
parents against their will, except when competent authorities subject to 
judicial review determine, in accordance with applicable law and proce- 
dures, that such separation is necessary for the best interests of the child. 
Such determination may be necessary in a particular case such as one 
involving abuse or neglect of the child by the parents, or one where the 
parents are living separately and a decision must be made as to the child’s 
place of residence. 

2. In any proceedings pursuant to paragraph 1 of the present article, all 
interested parties shall be given an opportunity to participate in the pro- 
ceedings and make their views known. 

3. States Parties shall respect the right of the child who is separated from one 
or both parents to maintain personal relations and direct contact with both 
parents on a regular basis, except if it is contrary to the child’s best interests. 

4. Where such separation results from any action initiated by a State Party, 
such as the detention, imprisonment, exile, deportation or death (including 
death arising from any cause while the person is in the custody of the State) 
of one or both parents or of the child, that State Party shall, upon request, 
provide the parents, the child or, if appropriate, another member of the 
family with the essential information concerning the whereabouts of the 
absent member(s) of the family unless the provision of the information 
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would be detrimental to the well-being of the child. States Parties shall 
further ensure that the submission of such a request shall of itself entail no 
adverse consequences for the person(s) concerned. 


What Did Children Say? 
“Are children’s voices being heard when separated from parents?’ (Latin 
America/Caribbean) 

“Government officials should personally take children to visit parents or 
give them the means of contact and communication with parent.’ (Africa) 

“When a child who lives with another person asides his parent is allowed to 
see/call them without any restrictions.’ (Africa) 

‘The government should make and enforce rules and regulations that guide 
relatives/guardians in the care of their children.’ (Africa) 


Overview 


Article 9 of the Convention is the first of a group of Articles, 9, 10, and 11, that are 
specific to children and which have no exact counterpart in general human rights 
treaties, outside of the regional child rights context in Africa.' The right not to be 
separated from parents, the right to leave and enter countries for family reunification, 
and the obligation on States Parties to take specific measures to combat the illicit 
transfer and non-return of children from abroad, work together to protect the child’s 
right to secure family attachment and relationships. These rights therefore are to be 
read closely and in conjunction with one another and with other rights in the 
Convention that deal specifically with the child’s family situation, including Articles 
3,5, 7, 16 18, 20, 21, and 27 (Tobin & Cashmore, 2019, pp. 308-310). 

Article 9 serves as a gateway to these specific rights of children and sets out two 
main principles: children must not be separated from their parents unless the 
separation is necessary in their best interests, and the child and parents should not 
be separated without due process in any circumstance including child protection or 
child custody matters (Nowak, 2005, p. 121; UNICEF, 2007, p. 186). Article 9 also 
protects the child’s right to maintain contact with both parents, unless their best 
interests indicate otherwise, and places an obligation on States Parties to keep 
parents and children informed of any state action that might impinge upon this right. 

The Travaux Préparatoires show that Article 9 grew out of a proposal for an early 
draft of Article 10, and which focused on the child’s right to a residence. Through the 


"See Article 19 of the African Charter on the Rights and Welfare of the Child (African Union, 
1981), adopted in 1990 with a provision on Parent Care and Protection which tracks the language of 
UNCRC Article 9 fairly closely. 
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several years of the Convention’s drafting, the child’s right to not be separated from 
their parents emerged as the central theme and this became Article 9 (Detrick et al., 
1992). The focus of Article 9 is on separation from parents within the domestic 
context, while Articles 10 and 11 deal with the distinct elements of separation which 
can occur across international borders, respectively entering or leaving countries for 
family reunification and illicit transfer and non-return of children abroad (Detrick 
et al., 1992, p. 22). 


General Principles 


Article 2 Equality and non-discrimination rights are particularly relevant in apply- 
ing Article 9 since minority and vulnerable child and youth populations, such as 
LBGTQ youth, disabled children, refugee children, street endangered children, 
children in poverty, drug-endangered youth, and children in situations of armed 
conflict are inherently at risk of being separated from their parents and without 
adequate due process (UN General Assembly, 2010, para. 9). The Committee has 
often warned against overrepresentation of indigenous children and minority chil- 
dren in systems of state care or juvenile detention (2012, paras. 53-58, 85-86). 


Article 3 The child’s best interests must be the determining consideration in all 
decisions affecting any separation from his or her parents. Article 9 takes the General 
Principle of Article 3 a step further, beyond the standard of primary consideration, 
and ensures that is upheld as the determining factor in decisions involving a 
separation, involving efforts to maintain contact with both parents, or with the 
child’s extended family, or to be kept informed of state reasons requiring a separa- 
tion of parent and child. 


Article 6 The child’s right to life, survival, and maximum development also relates 
closely to Article 9 rights, given the parents’ primary role as caregivers. This 
principle emphasises the need to support parents in the assumption of their parental 
obligations, as the Committee has mentioned that children must not be removed 
from their parents merely because of the family’s impoverished condition (UNICEF, 
2007, p. 123; 2006a, paras. 37-38, 2006b, para. 30). 


Article 12 Paragraph 2 of Article 9 expressly reaffirms the Article 12 principle in 
relation to a child’s right to express their views and have them considered in 
decisions relating to any matter arising from a separation from their parents, but 
the paragraph extends the same right to parents and indeed ‘all interested parties.’ 


? Compare Guidelines for Alternative Care (UN General Assembly, 2010, para. 15) 
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Articles Related to or Linked to Article 9 


Article 5 is a corresponding responsibility on parents to provide guidance and 
direction to their children. 

Article 7 proclaims the child’s right to know and to be cared for by their parents. 

Article 8 protects the right to preservation of identity, including family relations 
and to be reconnected with family if these relations are disrupted. 

Article 10 concerns the right to leave or enter one’s country or one’s parents for 
family reunification. 

Article 11 recognises the child’s right to be protected from international 
abduction. 

Article 16 considers the child’s right to privacy and the inviolability of his or her 
family life. 

Article 18 recognises the common responsibilities of both parents with appro- 
priate State supports for the upbringing and development of the child. 

Article 20 concerns the child’s right to alternative care if deprived of their family. 

Article 21 covers the child’s rights in relation to adoption. 

Article 22 recognises the rights of refugee children and specifically their right to 
be reunited with family when separated. 

Article 25 covers the child’s right to periodic review of treatment when placed by 
the State away from their family. 

Article 27 attributes the child’s right to a decent standard of living, including the 
right to recover payment of alimony from parents abroad. 

Article 35 affirms the child’s right to be protected from abduction, sale, or 
trafficking. 

Article 37 concerns the rights of children deprived of liberty to maintain contact 
with family. 


Relevant Instruments 


UN Universal Declaration of Human Rights (1948), Article 16, proclaims the right 
of men and women to marry and found a family, and establishes the family as the 
natural and fundamental element of society. 

UN Declaration of the Rights of the Child (1959), Article 6, protects the child’s 
right to ‘grow up in the care and under the responsibility of his parents.’ 

International Covenant on Civil and Political Rights (1966), Articles 17, 23 
and 24. 

International Covenant on Economic, Social and Cultural Rights (1966), 
Article 10. 

UN Convention on the Rights of Persons with Disabilities (2006), Article 23(4), 
protects the parent-child relationship in relation to both disabled parents and disabled 
children. 
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UN Guidelines for the Alternative Care of Children (2009) 

European Convention on Human Rights (1950), Article 8, Right to Privacy and 
Family Life 

American Convention on Human Rights ‘Pact of San Jose, Costa Rica’ (B-32) 
(1978), Article 11, privacy and family life, Article 12, freedom of conscience and 
right of parents to provide for the religious or moral education of their children in 
accordance with their own convictions, Articles 17—20 rights of the family, right to a 
name, rights of the child and right to a nationality. 

African Charter on Human and Peoples’ Rights (1981), Article 18, rights of the 
family, Article 27 and 29 Duty to family and society and duty to preserve harmo- 
nious development of the family. 

African Charter on the Rights and Welfare of the Child (1990), Articles 18, 19, 
25 and 30. 


Attributes 


Attribute One: No Separation from Parents Unless Necessary 
for the Child’s Best Interests 


The first attribute insists upon the child’s right to be with their parents unless a 
separation is necessary in the child’s best interest. The language of the provision 
speaks to the crucial importance of the bond between parent and child because the 
test is one of necessity and the determining criterion is the child’s best interests. 
Governments may invoke many good reasons to detain a parent and force a 
separation between a parent and child, but the Convention requires States Parties 
to consider the child’s best interests and determine whether separation is necessary 
on the basis of that criterion. 

Article 9(1) gives two examples of when separation is necessary, in child 
protection matters and upon divorce or separation of the parents, but these are 
merely illustrative. Other examples of situations where separations occur and 
where the standards of necessity and best interests should be applied include 
situations where children are hospitalised for lengthy periods (UN Committee on 
the Rights of the Child, 2004a, paras. 51, 52), where parents are detained in prison,” 
where children are detained in prison (UN General Assembly, 1991, paras. 59-62), 
where parents work abroad (UN Committee on the Rights of the Child, 1994, paras. 
16, 33, 2002a, paras. 30, 31), where children are affected by or involved in armed 


This includes the concern about detaining infants with their parents sentenced to serve time in 
prison: See Concluding Observations to Nepal (200Sa, paras. 51-52); it also includes the creation of 
sentencing practices that allow sentences given to parents to be served in community and providing 
alternative care for children of detained adults while maintaining regular parent-child contact. See 
Concluding Observations to Mexico (2006c, para. 40) and UN Guidelines on Alternative Care of 
Children (UN General Assembly, 2010, para. 48) 
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conflict (UN Secretary General, 2016, paras. 9, 16, 18, 20), as a consequence of 
immigration, deportation and refugee matters (UN Committee on the Rights of the 
Child, 2005b, para. 50), or due to traditions or customs which force separation or 
child abandonment (such as unwed mothers, sex selection, intersex births, and birth 
deformities) (UNICEF, 2007, p. 127). 


Attribute Two: No Separation from Parents Without Due 
Process Before Competent Authorities 


Article 9 focusses on the due process requirements introduced by the words ‘except 
when competent authorities subject to judicial review determine, in accordance with 
applicable law and procedure’ in paragraph 1. The requirement in paragraph 2, that 
all interested parties be given the opportunity to participate and make their views 
known in these determinations, is a further aspect of this attribute of due process 
(UNICEF, 2007, p. 127). This includes, of course, the child’s participation whose 
right to not be forcibly separated from his or her parents is conditioned by the terms 
‘against their will.’ If the child is seeking emancipation or separation from one or 
both parents the entire proceedings may take a different course, which underscores 
the importance of the child’s participation. The concluding observations provide 
guidance with respect to who is a competent authority (UN Committee on the Rights 
of the Child, 2002a, paras. 38, 39, 2004b, paras. 30, 31), how judicial review 
requires elements of fairness and due process (UNICEF, 2007, p. 128; UN Com- 
mittee on the Rights of the Child, 2002b, paras. 36, 37, 2005c, para. 26, 2005d, para. 
37), and how to elicit the views of the child (UN Committee on the Rights of the 
Child, 2003, paras. 38, 39, 2005e, paras. 23, 24). The Article also requires State 
Parties to enact clear laws and procedures to regulate such determinations. Guidance 
as to the fairness requirements of such laws can be found in the Beijing Rules as well 
as in the Guidelines for the Alternative Care of Children (UN General Assembly, 
1985, Rule 3.2, 2010, paras. 9, 32, 48, 52). Any breach of these fairness require- 
ments may be raised to question the legitimacy of a forced separation of child and 
parent and may constitute a violation of the child’s rights under Article 9, which are 
both substantive and procedural. 


Attribute Three: Right to Maintain Relations and Regular 
Contact with Both Parents, if Separated 


The third attribute of Article 9 is set out in paragraph 3 and guarantees the child’s 
right to maintain personal relations and direct contact with both parents on a regular 
basis if separated, unless doing so would be contrary to his or her best interests. 
States Parties laws should not privilege contact with one parent at the expense of the 
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other, and contact and maintenance of relations with non-custodial parents is 
protected by the Convention (UN Committee on the Rights of the Child, 2004c, 
paras. 39, 40). Civil administrations should take special measures to promote 
relations and personal contact with parents by all appropriate means, including 
visitation, with or without supervision, and joint custody but also through telecom- 
munications and social media. Children separated from their parents internationally 
also have a right to family reunification even when reunification cannot occur in the 
country of origin (UN Committee on the Rights of the Child, 2005f, paras. 81—90). 


Attribute Four: Right to Be Informed of Whereabouts of Child 
or Parent if Detained 


The fourth and final attribute of Article 9 is set out in paragraph 4 and elaborates the 
right of family members, including both children and parents, but also components 
of the extended family, to be informed of the whereabouts of a child or parent who is 
missing or detained as a result of some state action. Article 9 guards against the 
danger that children be kept unaware of life changing circumstances in their parents’ 
lives no matter how harsh the truths (UN Committee on the Rights of the Child, 
2004d, paras. 42, 43). Parents and children have a right to be informed of each 
other’s situations even when they are apart. Article 9 only proposes minimum rules 
to guard against state impunity in the face of forced separations of parents and 
children (UNICEF, 2007, p. 131). Other international standards help complete State 
Party obligations in this regard. For instance, where children are detained, they have 
a right to be informed at the earliest possible time of any death or serious illness or 
injury of their family members (UN General Assembly, 1991, para. 58). 
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Chapter 15 A) 
Article 10: The Right to Family geat 
Reunification 


Christian Whalen 


1. In accordance with the obligation of States Parties under Article 9, para- 
graph 1, applications by a child or his or her parents to enter or leave a 
State Party for the purpose of family reunification shall be dealt with by 
States Parties in a positive, humane and expeditious manner. State Parties 
shall further ensure that the submission of such a request shall entail no 
adverse consequences for the applicants and for the members of their 
family. 

2. A child whose parents reside in different States shall have the right to 
maintain on a regular basis, save in exceptional circumstances personal 
relations and direct contacts with both parents. Towards that end and in 
accordance with the obligation of States Parties under Article 9, paragraph 
2, States Parties shall respect the right of the child and his or her parents to 
leave any country, including their own, and to enter their own country. The 
right to leave any country shall be subject only to such restrictions as are 
prescribed by law and which are necessary to protect the national security, 
public order (ordre public), public health or morals or the rights and 
freedoms of others and are consistent with the other rights recognized in 
the present Convention. 
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What Did Children Say? 
‘The government should create a platform of contact when a child is being 
taken away from their parents’ (Africa) 

‘Children [should] have a free phone line to contact parents abroad?’ ‘A 
phone line that would transfer the calls.’ (Western Europe/Other) 

“Can the children that are separated from one of their parents go see them at 
least once a year, even if the parents can’t pay for it? One free plane ticket paid 
by the government.’ (Western Europe/Other) 

Best interests of the child must be a priority in the background checks to 
ensure children will be moved into a safe environment. (Latin America/ 
Caribbean) 


Overview 


Article 10 is a right closely related to Articles 9 and 11. Its inclusion in the 
Convention affirms the longstanding recognition that separation of a child from 
their parents can have long-term damaging effects on the child’s development and 
well-being (UN Committee on the Rights of the Child, 2006, para. 18; UN General 
Assembly, 1948, Article 16(3), 1990, sec. preamble). The Travaux Préparatoires 
reveal that the framers of the Convention found it would be appropriate to deal with 
the right of the child not to be separated from their parents through these three 
separate provisions. 

Article 10 addresses the right of children and their parents to enter or leave a state 
for the purpose of family reunification (UNICEF, 2007, pp. 135-136). It therefore 
constitutes a specialised application of the general right in Article 9 for parents and 
children not to be separated in domestic legal contexts, but it does not address the 
case of children who are abducted across international borders which is dealt with in 
Article 11. Article 10 was included as a separate provision to recognize the fact that 
keeping families united across international borders poses a challenge that requires 
separate treatment ( Detrick et al., 1992, pp. 182-207). It is not, however, designed 
with the intention of affecting ‘the general right of States to establish and regulate 
their respective immigration laws in accordance with their international obligations’ 
(Detrick et al., 1992, p. 170). 

There are many international treaties and agreements which have a bearing on the 
application of both Articles 10 and 11 and it was convenient to distinguish in two 
separate articles the rights of children who want to reunite with their parents across 
international borders with the consent of both parents from the separate case where 
one parent absconds with a child to a foreign country. Cases of child abduction, 
outside of the family context, as well as sale and trafficking, are dealt with even 
further and more generally in Article 35. For these reasons, Article 10 should be 
applied and interpreted in relation to the several rights which govern the child’s 
family situation, including Articles 3, 5, 9, 18, 20, and 21. However, it also has to be 
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interpreted and applied in relation to all the rights governing situations where 
children are on the move, such as Articles 6, 7, 8, 11, 16, 22, and 35, as well as 
the two first Optional Protocols to the Convention and those spelled out in other 
international conventions and agreements. 


General Principles 


Article 2 Most children affected by Article 10 are either economic migrants, 
refugees or children of separated parents living in different countries (UNICEF, 
2007, p. 135). In every case, these children are already at a disadvantage in relation 
to their peers and that very status attracts the protection of Article 2’s 
non-discrimination principle (UN Committee on the Rights of the Child, 2005a, 
para. 18). Additionally, other groups of children who are marginalised or discrim- 
inated against are at particular risk when in transit as unaccompanied or separated 
minors, for example, children with disabilities, children of minorities, indigenous 
children, LBGTQ youth, and current and former child soldiers. States Parties must 
remain vigilant to ensure equal access to the protection of Article 10 to all children 
within their borders, especially non-nationals (UN Committee on the Protection of 
the Rights of All Migrant Workers and Members of Their Families and UN Com- 
mittee on the Rights of the Child, 2017, paras. 11, 19). 


Article 3 The child’s best interests must be a primary consideration in all decisions 
affecting any separation from their parents, including in relation to matters of family 
reunification across national borders (Vutkovié-Sahovié et al., 2012, p. 170). Arti- 
cles 10 and 3 must be considered together to ensure that the child’s best interests are 
explicitly considered in decisions concerning the entry or return of children for the 
purpose of family reunification, whether in a temporary, recurring, or permanent 
basis. The Joint General Comment of the Committee on the protection of the Rights 
of All Migrant Workers and Members of Their Families and of the Committee on the 
Rights of the Child explicitly underscores the obligation of States Parties to the 
Convention to ‘ensure that the best interests of the child are taken fully into 
consideration in immigration law, planning, implementation and assessment of 
migration policies and decisions on individual cases, including in granting or 
refusing applications on entry to or residence in a country, decisions regarding 
migration enforcement and restrictions on access to social rights by children 
and/or their parents or legal guardians, and decisions regarding family unity and 
child custody where the bests interests of the child shall be a primary consideration 
and thus have high priority’ (2017, para. 29),! 


! See also General Comment no. 14, paragraphs 30 through 33 and further (UN Committee on the 
Rights of the Child, 2013). 
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Article 6 The child’s right to life, survival and maximum development relates 
closely to Article 10 rights, given the parents’ primary role as caregivers. This 
principle emphasises the need to ensure that the child is brought up by their parents 
and to support parents in the assumption of their parental obligations. The protection 
of child rights in many states is at its weakest in immigration contexts (Harris et al., 
2009; van Bueren, 2007, p. 123; Vuékovié-Sahovic et al., 2012, pp. 165-170). In 
this specific context, the Committee is concerned about the ‘lack of regular and safe 
channels for children and families to migrate,’ which contributes to “children taking 
life-threatening and extremely dangerous migration journeys. The same is true for 
border control and surveillance measures that focus on repression rather than 
facilitating, regulating and governing mobility, including detention and deportation 
practices, lack of timely family reunification opportunities and lack of avenues for 
regularization’ (UN Committee on the Protection of the Rights of All Migrant 
Workers and Members of Their Families and UN Committee on the Rights of the 
Child, 2017, para. 41). International adoption procedures and surrogacy laws may 
also place children at risk in the context of international family reunification rights 
under Article 10. 


Article 12 Article 10 can be supported through careful application of the Article 
12 principle in relation to a child’s right to express their views and have them 
considered in decisions relating to any application to enter or leave a country for 
the purpose of family reunification. Some experts have suggested that Article 10 is a 
weak right insofar as does not impose a clear obligation on States to allow entry, but 
only to treat such requests in a positive, humane and expeditious manner (UNICEF, 
2007, p. 135; Vutkovié-Sahovié et al., 2012, p. 168). Read in conjunction with 
Article 12 and the other General Principles, Article 10 takes on its full weight, 
beyond the guarantee that submissions of requests to leave or enter a country ‘shall 
entail no adverse consequences for the applicants and for members of their families.’ 
The Committee, in its Joint General Comment no. 22, strongly reinforces the States 
Parties obligation to ensure child participation in immigration matters affecting both 
children and their parents, as their best interests will be in play in both instances and 
children often have ‘their own migration projects and migration-driving factors’ 
(UN Committee on the Protection of the Rights of All Migrant Workers and 
Members of Their Families and UN Committee on the Rights of the Child, 2017, 
paras. 34-39). 


Articles Related to or Linked to Article 10 


Article 5 is a corresponding duty on parents to provide guidance and direction to 
their children. 
Article 7 proclaims the child’s right to know and to be cared for by their parents. 
Article 8 protects the child’s right to a named nationality, identity, and family 
relations and to be reconnected with family if these relations are disrupted. 
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Article 9 includes the right to not be separated from one’s parents unless it is 
necessary in one’s best interests as determined by competent authorities. 

Article 11 is the child’s right to be protected from international abduction. 

Article 16 is the child’s right to privacy and the inviolability of their family life. 

Article 20 concerns the child’s right to alternative care if deprived of their family. 

Article 21 is the child’s rights in relation to adoption. 

Article 22 concerns the rights of refugee children and specifically their right to be 
reunited with family when separated. 

Article 27 is the child’s right to a decent standard of living, including the right to 
recover payment of alimony from parents abroad. 

Article 35 is the child’s right to be protected from abduction, sale, or trafficking. 

Optional Protocol on the involvement of children in armed conflict. 

Optional Protocol on the sale of children, child prostitution and child 
pornography. 


Relevant Instruments 


UN Convention Relating to the Status of Refugees (1951) 

UN Convention relating to the Status of Stateless Persons (1954) 

UN Declaration of the Rights of the Child (1959), Article 6, protects the child’s 
right to ‘grow up in the care and under the responsibility of his parents.’ 

UN Convention on the Reduction of Statelessness (1961) 

International Covenant on Civil and Political Rights (1966), Articles 17, 23 
and 24. 

International Covenant on Economic, Social and Cultural Rights (1966), 
Article 10. 

UN Protocol Relating to the Status of Refugees (1967) 

The Geneva convention for the amelioration of the condition of the wounded and 
sick in armed forces in the field (1949), and the Additional Protocols I and II 

Hague Convention on Protection of Children and Co-operation in Respect of 
Intercountry Adoption (1993) 

Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement 
and Co-operation in Respect of Parental Responsibility and Measures for the 
Protection of Children (1996) 

European Convention on Human Rights (1950), Article 8, Right to Privacy and 
Family Life 

American Convention on Human Rights ‘Pact of San Jose, Costa Rica’ (B-32) 
(1978), Article 11, Privacy and Family Life, Articles 17—20 rights of the family, right 
to a name, rights of the child and right to nationality. 

African Charter on Human and Peoples’ Rights (1981), Article 18, rights of the 
family, and Articles 27 and 29, Duty to family and society and duty to preserve 
harmonious development of the family. 
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Attributes 


Attribute One: Requests to Enter or Leave a Country for Family 
Reunification Should Be Dealt with in a Positive, Humane, 
and Expeditious Manner 


Article 10 comes as close to a guarantee of a right of entry for family reunification 
purposes as the consensus of nations would allow at the time of the Convention’s 
drafting. The right applies to both the parents and the child: either can apply for 
reunification with the other. The choice of the word ‘positive’ was strategic with 
its ambiguity enabling a consensus to be built around the text. Accordingly, it 
provides a focus on strengthening procedures when reunification applications are 
made, rather than guaranteeing outcomes that are child friendly: it introduces a 
presumption in favour of reunification, not an entitlement (Pobjoy & Tobin, 2019, 
pp. 348, 351). Experts have opined that it means something less than favourable 
in the sense that the outcome should not be pre-determined—but something more 
than objective (Detrick et al., 1992, p. 206; UNICEF, 2007, p. 136; UN Commit- 
tee on the Rights of the Child, 2004a, para. 9). The Committee’s jurisprudence 
reveals that the Committee expects States Parties to uphold the right to family 
reunification across national boundaries or to show reasons why the child’s best 
interest might direct otherwise (UNICEF, 2007, pp. 136-137; UN Committee on 
the Rights of the Child, 1995a, paras. 7, 29, 2003a, para. 34, 2005b). Positive 
treatment of these rights claims would also include their application to decisions 
involving the deportation of children’s parents (UN Committee on the Rights of 
the Child, 2000, paras. 30, 31, 2005c, para. 22). Humane treatment introduces a 
further criterion that can support decisions favouring family reunification to avoid 
discriminatory consequences as between categories of entrants (UN Committee 
on the Rights of the Child, 2005d, paras. 63, 64), to avoid detention of children for 
immigration purposes (UN Committee on the Rights of the Child, 2005a, paras. 
61-63), or to avoid further endangerment of refugee children if reunification in the 
country of origin poses a reasonable risk of fundamental human rights violations 
(UN Committee on the Rights of the Child, 2005a, pp. 82, 83). Finally, entry and 
exit requests must be treated expeditiously, a topic frequently raised by the 
Committee in its concluding observations, as children perceive time in different 
ways than adults and time separated from one’s parents can have lasting and 
cumulative impacts (1995b, paras. 13, 24, 2002, para. 34, 2003b, para. 46, p. 126, 
2004b, para. 54, 2005e, para. 49). 
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Attribute Two: Requests to Enter or Leave a Country Should 
Entail no Adverse Consequences for the Child, the Parent, 
or Their Family Members 


The second attribute is sobering testimony to the adversity faced by migrant children 
and their families. Applying for exit or entry to a country should never attract 
significant adverse consequences, but it may. States Parties representatives agreed 
on this consensus text to challenge the status quo in several countries, where 
immigration processes could attract consequences for one’s relatives. The Commit- 
tee has further contextualised this risk in its General Comment no. 6 (2005a, paras. 
81-83), and experts warn against the risk that authorities in host countries might 
inadvertently trigger risks to a child’s family by making incautious inquiries or 
breaching confidentiality (UNICEF, 2007, pp. 139, 316). Other international agree- 
ments further reinforce these standards (UN General Assembly, 1991, Articles 
14, 22; United Nations, 2006, p. 191). 


Attribute Three: Right to Maintain Relations and Regular 
Contact with Both Parents, if Separated and Residing 
in Different States 


Finally, Article 10 speaks to another common situation outside the context of 
immigration, where the child’s parents reside in separate countries following a 
separation. There are international conventions for the reciprocal enforcement of 
court orders for custody and access, but the Convention provides a broader child 
rights lens through which to apply these standards and to guide case resolution where 
those more detailed standards may not apply.* This may include measures taken to 
maintain personal relations and contacts through telecommunications technologies 
and social media, as well as through periodic visits by parents or children, or 
relatives. While granting of refugee status is sufficient grounds to refuse any option 
of family reunification within the country of origin, it does not always prevent 
temporary visits to the refugee’s country of origin in order to maintain family 
contact, if safe temporary family visits are possible. This practice should not 
jeopardise the refugee child’s immigration status in the host country (UNICEF, 
2007, p. 139). In all situations, careful attention should be paid to preparation for 
reunification and monitoring post-reunification to ensure that children are fully 
protected (UN General Assembly, 2010, paras. 146-151). 


These include the Hague Convention on Civil Aspects of International Child Abduction (1980), 
the Hague Convention on Protection of Children and Cooperation in Respect of Inter-Country 
Adoption, and the Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement 
and Cooperation in Respect of Parental Responsibility and Measures for the Protection of Children. 


142 C. Whalen 


References 


Detrick, S., Doek, J. E., & Cantwell, N. (1992). The United Nations Convention on the Rights of the 
Child: A guide to the “Travaux Préparatoires.”. Martinus Nijhoff Publishers. 

Harris, D., O’Boyle, M., Bates, E., & Buckley, C. (2009). Harris, O’Boyle & Warbrick: Law of the 
European Convention on Human Rights (2nd ed.). OUP Oxford. 

Pobjoy, J. M., & Tobin, J. (2019). Article 10: The Right to family reunification. In J. Tobin (Ed.), 
The UN Convention on the Rights of the Child: A commentary (pp. 343-369). Oxford University 
Press. 

UN Committee on the Protection of the Rights of All Migrant Workers and Members of Their 
Families, & UN Committee on the Rights of the Child. (2017). Joint General Comment 
No. 3 (2017) of the Committee on the Protection of the Rights of All Migrant Workers and 
Members of Their Families and No. 22 (2017) of the Committee on the Rights of the Child on the 
general principles regarding the human rights of children in the context of international 
migration, CMW/C/GC/3, CRC/C/GC/22. UN. Retrieved November 6, 2020, from http:// 
digitallibrary .un.org/record/1323014 

UN Committee on the Rights of the Child. (1995a). Concluding observations: United Kingdom, 

February 15, 1995, CRC/C/15/Add.34. UN. Retrieved November 6, 2020, from, http:// 

digitallibrary.un.org/record/198509 

UN Committee on the Rights of the Child. (1995b). Concluding observations: Canada, June 

20, 1994, CRC/C/15/Add.37. UN. Retrieved November 6, 2020, from http://digitallibrary.un. 

org/record/200969 

UN Committee on the Rights of the Child. (2000). Concluding observations: Norway, June 

28, 2000, CRC/C/15/Add.126. Retrieved October 23, 2020, from https://digitallibrary.un.org/ 

record/422919?In=en 

UN Committee on the Rights of the Child. (2002). Concluding observations: Spain, June 13, 2002, 

CRC/C/15/Add.185. UN. Retrieved November 6, 2020, from http://digitallibrary.un.org/record/ 

473490 

UN Committee on the Rights of the Child. (2003a). Concluding observations: Estonia, March 

17, 2003, CRC/C/15/Add.196. Retrieved October 12, 2020, from https://digitallibrary.un.org/ 

record/497792?In=en 

UN Committee on the Rights of the Child. (2003b). Concluding observations: Canada, October 

27, 2003, CRC/C/15/Add.215. Retrieved October 11, 2020, from https://digitallibrary.un.org/ 

record/5 13561 ?In=en 

UN Committee on the Rights of the Child. (2004a). Concluding observations: Japan, February 

26, 2004, CRC/C/15/Add.231. Retrieved October 24, 2020, from https://digitallibrary.un.org/ 

record/530812?In=en 

UN Committee on the Rights of the Child. (2004b). Concluding observations: Germany, February 

26, 2004, CRC/C/15/Add.226. UN. Retrieved November 6, 2020, from http://digitallibrary.un. 

org/record/528932 

UN Committee on the Rights of the Child. (2005a). General Comment No. 6 (2005) Treatment of 
Unaccompanied and Separated Children Outside their Country of Origin, September 1, 2005, 
CRC/GC/2005/6. Retrieved October 12, 2020, from https://digitallibrary.un.org/record/566055? 
In=en 

UN Committee on the Rights of the Child. (2005b). Concluding observations: Austria, March 
31, 2005, CRC/C/15/Add.251. UN. Retrieved November 6, 2020, from http://digitallibrary.un. 
org/record/557397 

UN Committee on the Rights of the Child. (2005c). Concluding observations: Norway, September 
21, 2005, CRC/C/15/Add.263. Retrieved October 23, 2020, from https://digitallibrary.un.org/ 
record/569887?In=en 

UN Committee on the Rights of the Child. (2005d). Concluding observations: Australia, October 
20, 2005, CRC/C/15/Add.268. UN. Retrieved October 26, 2020, from http://digitallibrary.un. 
org/record/569889 


15 Article 10: The Right to Family Reunification 143 


UN Committee on the Rights of the Child. (2005e). Concluding observations: Finland, October 
20, 2005, CRC/C/15/Add.272. UN. Retrieved November 6, 2020, from http://digitallibrary.un. 
org/record/569953 

UN Committee on the Rights of the Child. (2006). General Comment No. 7 (2005) Implementing 
child rights in early childhood, September 20, 2006, CRC/C/GC/7/Rev.1. Retrieved October 
12, 2020, from https://digitallibrary.un.org/record/584854?In=en 

UN Committee on the Rights of the Child. (2013). General Comment No. 14 (2013) On the right of 
the child to have his or her best interests taken as a primary consideration (art. 3, para. 1), May 
29, 2013, CRC/C/GC/14. Retrieved October 12, 2020, from https://digitallibrary.un.org/record/ 
778523 7in=en 

UN General Assembly. (1948). Universal Declaration of Human Rights, 1948, A/RES/217(ID)[A]. 

Retrieved October 12, 2020, from https://digitallibrary.un.org/record/666853?In=en 

UN General Assembly. (1990). Convention on the Rights of the Child, 1990, A/RES/45/104. 

Retrieved April 19, 2020, from https://digitallibrary.un.org/record/105613?In=en 

UN General Assembly. (1991). International Convention on the Protection of the Rights of all 

Migrant Workers and Members of Their Families, 1990, A/RES/45/158. UN. Retrieved 

November 6, 2020, from http://digitallibrary.un.org/record/105636 

UN General Assembly. (2010). Guidelines for the alternative care of children, 2010, A/RES/64/ 

142. https://digitallibrary.un.org/record/673583?In=en 

UNICEF. (2007). Implementation handbook for the Convention on the Rights of the Child (3rd ed.) 

UNICEF. Retrieved April 19, 2020, from https://www.unicef.org/publications/index_43110. 

html 

United Nations. (2006). Compilation of General Comments and General Recommendations 
adopted by human rights treaty bodies, HRI/GEN/I/Rev. 8. UN. Retrieved April 19, 2020, 
from http://digitallibrary .un.org/record/576098 

van Bueren, G. (2007). Child rights in Europe: Convergence and divergence in judicial protection. 
Council of Europe Pub. 

Vučković-Šahović, N., Doek, J. E., & Zermatten, J. (2012). The rights of the child in international 
law: Rights of the child in a nutshell and in context: All about children’s rights. Stampfli. 


Open Access This chapter is licensed under the terms of the Creative Commons Attribution 4.0 
International License (http://creativecommons.org/licenses/by/4.0/), which permits use, sharing, 
adaptation, distribution and reproduction in any medium or format, as long as you give appropriate 
credit to the original author(s) and the source, provide a link to the Creative Commons license and 
indicate if changes were made. 

The images or other third party material in this chapter are included in the chapter's Creative 
Commons license, unless indicated otherwise in a credit line to the material. If material is not 
included in the chapter's Creative Commons license and your intended use is not permitted by 
statutory regulation or exceeds the permitted use, you will need to obtain permission directly from 
the copyright holder. 


Chapter 16 A) 
Article 11: The Right to Protection from das 
Illicit Transfer and Non-return of Children 
Abroad 


Ziba Vaghri and Gavin Kotze 


1. States Parties shall take measures to combat the illicit transfer and 
non-return of children abroad. 

2. To this end, States Parties shall promote the conclusion of bilateral or 
multilateral agreements or accession to existing agreements. 


What Did Children Say? 

‘When questioned about what the State should do, they consider “that today 
much time is lost in bureaucracies and that the process should be faster” and 
that for this “the state should apply more rules to change this.” (Western 
Europe/Other) 

At airports and embassies, authorities should be trained to detect when 
children are uncomfortable or in possible danger and individual or one-on-one 
interview sessions (where parents are not present) should be conducted with all 
children. (Latin America/Caribbean) 

Professionals who are working in the area against child trafficking should 
receive training. (Asia-Pacific) 
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Overview 


Article 11 places obligations on States Parties to provide mechanisms to protect 
children from being wrongfully or illegally taken from their home country, and to 
provide mechanisms to prevent children from being held outside their home country 
in breach of custodial rights. Ratifying states have a duty to take measures, including 
legislative and administrative action (as per Article 4), to protect against abduction 
and to recover and return children who have been abducted. Implementation of 
Article 11 therefore requires States Parties to institute effective measures that are 
restorative and rehabilitative including police and legal assistance, targeted border 
security practices and protocols, assuring the necessary care and protection of the 
child with a view to planned reunification, ongoing training of officials, financial and 
diplomatic supports for the return of children, and international co-operation 
mechanisms. 

This Article overlaps with Article 35, which is also meant to prevent abduction of 
children for any purpose or in any form it might occur. However, the focus of Article 
11 is distinct from that of Article 35 in two ways. First, Article 11 focuses only on 
international abduction, whereas trafficking and other forms of exploitation may 
occur within a state. Second, even though it does not refer to the identity of the 
abductor, encompassing as a consequence both parental and non-parental abduc- 
tions, based on its drafting history it is clear that Article 11 relates primarily to 
parental abduction of children for personal rather than monetary or exploitative 
reasons (Tobin et al., 2019, p. 370). 

Paragraph 2 of Article 11 specifically requires that States Parties have an absolute 
obligation (using the imperative term ‘shall’) to promote the conclusion of interna- 
tional agreements to combat illicit transfer and non-return. States Parties must 
therefore seek to create and join binding legal instruments that promote international 
co-operation to counter child abduction. These include regional instruments such as 
the Inter-American Convention on the International Return of Children. The princi- 
pal international private law instrument in relation to Article 11 implementation is 
the 1980 Hague Convention on the Civil Aspects of International Child Abduction 
(the Hague Abduction Convention). The Committee has recommended ratification 
of this “key international human rights instrument’ as a general measure of imple- 
mentation of the Convention on the Rights of the Child (2003a). The Hague 
Abduction Convention establishes a process whereby children may return to their 
home country. This process is facilitated by the mandatory establishment of Central 
Authorities in Contracting States. 


General Principles 


Article 2 Children may face discrimination based on ethnicity or parental country 
of origin in situations where a State Party to the Convention does not recognise or 
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adhere to custody and visitation rights for a child when one parent lives outside of 
the State Party (UN Committee on the Rights of the Child, 2005a, para. 48). 


Article 3 The best interests principle must take into account the views of the child 
and the role of both parents in the development of the child. This principle encom- 
passes substantive, interpretative, and procedural rights. The timely resolution of 
child abduction cases is a procedural right in accordance with best interests. 


Article 6 The potential impact of parental abduction on the well-being and devel- 
opment of the child strongly connects Article 11 with Article 6. Article 11 protects 
children from the harmful consequences that are associated with abduction, includ- 
ing the uprooting of the child and the consequent removal from the family context, 
and the losses of contacts with the other parent, relatives, and friends (Tobin et al., 
2019, p. 372). Moreover, pursuant to article 13 of the Hague Convention on the Civil 
Aspects of International Child Abduction, a court may refuse to order the return of a 
child if there is ‘a grave risk that his or her return would expose the child to physical 
or psychological harm or otherwise place the child in an intolerable situation’ 
(UN Committee on the Rights of the Child, 2005b, para. 84). Survival and devel- 
opment of the child to the maximum extent possible, as per Article 6 of the 
Convention, should be taken into account. 


Article 12 States Parties to the Convention must consider the opinions of children 
of ages up to 18 when determining return to home country or other matters. The 
child’s participation rights require that the child’s views are both heard and taken 
seriously in decisions relating to abduction. The child’s views would need to be 
balanced against those facts or concerns such as where the child habitually resided 
before removal or retention (The Supreme Court—United Kingdom, 2014), whether 
the child has settled in the new environment after a year (House of Lords (UK), 
2007), and whether there is a grave risk that a return would expose the child to 
physical or psychological harm or otherwise place the child in an intolerable 
situation. The child’s views must also inform the ultimate decision as to whether 
the child should be returned (House of Lords (UK), 2007). The right for ‘the views of 
the child being given due weight in accordance with the age and maturity of the 
child’ have led courts to find that children 10 years old and younger can have the 
necessary maturity and capacity to have their views taken into account (Ontario 
Court of Justice, 2013; Re B (Abduction: views of the child), 1983; Superior 
Court—Quebec, Canada, 1997). 

The child’s rights to participation may also be dependent upon the provision of 
legal representation. Article 12 adherence includes the right of the child to be 
informed generally about their rights, and how they can participate at all stages of 
the proceedings, including settlement discussions, in a child-friendly manner. The 
right of the child to have their views heard and afforded due weight is reflected in 
Article 13 of the Hague Convention on the Civil Aspects of International Child 
Abduction, which states that the ‘judicial or administrative authority may also refuse 
to order the return of the child if it finds that the child objects to being returned and 
has attained an age and degree of maturity at which it is appropriate to take account 
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of its views.’ The Hague Convention on the Civil Aspects of International Child 
Abduction does not apply to children over the age of 16, due to presumed autonomy. 


Articles Related to or Linked to Article 11 


Article 4 places an obligation on States Parties to undertake all appropriate legisla- 
tive, administrative, and other measures for implementation. Article 11(2) specifi- 
cally requires States Parties to take measures to ratify relevant treaties to prevent 
and/or remedy child abduction. States Parties must also institute administrative 
measures and institute domestic legislative protections (see ‘Measures to combat 
the illicit transfer and non-return of children abroad’ below). 

Article 5 ensures that States Parties institute respect for the responsibilities, 
rights, and duties of parents to provide guidance to children. The Convention is 
supportive of parents’ primary role in the upbringing of children (UNICEF, 2007). 

Article 7 enshrines the right to birth registration and nationality, and to know and 
be cared for by one’s parents. Birth registration is a recognition of the child’s status 
in law and is imperative for identification after abduction. This right is arguably 
connected to parental abduction, especially when one parent is not recognised in the 
birth record (United Nations, 2006). 

Article 8 enshrines the child’s right to preservation of identity, nationality, and 
family relations. Deprivation of aspects of identity must be remedied speedily. 

Article 10 ensures the right of the child or parent to enter or leave a country for 
reunification. States Parties’ immigration laws must allow for entry of a parent who 
has been separated from a child due to abduction, as well as allowing for the child to 
leave a country for reunification. 

Article 16 enshrines the right to protection against interference with privacy, 
family, or home. The child’s privacy must be protected in any administrative or 
judicial proceedings relating to abduction and reunification. 

Article 18 recognises that both parents have common responsibilities for the 
development of the child. States Parties have obligations to support parents in their 
responsibilities, but also to provide the legal structure to ensure that parents act in the 
best interests of the child. States Parties must also ensure general legal equality 
between mothers and fathers. 

Article 19 provides protection against all forms of abuse and neglect. States 
Parties must institute administrative, legislative, and judicial measures for preven- 
tion of abuse or neglect, and for identification, reporting, referral, investigation, 
treatment, and follow-up. 

Article 20 concerns appropriate alternative care (temporary basis), with a view to 
reunification. 

Article 35 is closely linked with Article 11 but addresses the obligation on States 
Parties to undertake measures to protect children who are abducted, sold or trafficked 
either nationally or internationally. 
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Article 39 enshrines the obligation of States Parties to take all appropriate 
measures for psychological recovery and social reintegration of a child victim of 
abuse or neglect. Article 11 obligates States Parties to ensure the return of children 
who have been illicitly transferred. Article 39 requires that a returned child be 
provided all necessary means of psychological recovery and social reintegration. 

Optional Protocol to the Convention on the Rights of the Child on the Sale of 
Children, Child Prostitution and Child Pornography. 


Relevant Instruments 


International Covenant on Civil and Political Rights (1966), Articles 2, 12, 16, 17, 
23, 24, 26, 27 

International Covenant on Economic, Social and Cultural Rights (1966), Articles 
2, 10 

Hague Convention on the Civil Aspects of International Child Abduction (1980) 

Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement 
and Co-operation in Respect of Parental Responsibility and Measures for the 
Protection of Children (1996) 

Inter-American Convention on the International Return of Children (1989) 

European Convention on Recognition and Enforcement of Decisions concerning 
Custody of Children and on Restoration of Custody of Children (1980) 

European Convention on Nationality (1997) 

European Convention on the Exercise of Children’s Rights (1996) 


Attributes 


Attribute One: Measures to Combat the Illicit Transfer 
and Non-return of Children Abroad 


Article 11(1) states the obligation to take all needed preventive, rehabilitative and 
restorative measures to combat international abduction and non-return of children 
abroad (Tobin et al., 2019, pp. 372, 374-379). With reference to the preventive 
measures, an essential aspect of combatting the illicit transfer and non-return of 
children abroad is the promotion of a legal and social environment that reduces the 
risk of abduction. This is crucial, as when ‘international instruments concerning 
child abduction have been implemented successfully, are operating effectively and 
are well-publicized, they may deter abductions’ (Hague Conference on Private 
International Law, 2005). 
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With reference to rehabilitative and restorative measures, the Committee has 
recommended that States Parties ratify the Hague Abduction Convention,’ and 
formally recognise all other countries as parties to that Convention in order for 
protections to have full effect.” Furthermore, the Committee has recommended that 
all professionals working in areas related to international child abduction receive 
adequate and ongoing training.* The Committee has favourably noted practices such 
as providing financial assistance for recovering illicitly transferred or non-returned 
children. 


Attribute Two: Measures to Promote the Conclusion 
of Bilateral or Multilateral Agreements or Accession 
to Existing Agreements 


Article 11(2) advises States Parties to conclude bilateral agreements with countries 
that are not party to the Hague Abduction Convention? and encourage other coun- 
tries to become parties to the Hague Abduction Convention. With the inclusion of 
this obligation, the drafters of the Convention hoped to overcome the absence of a 
common definition of illegal abduction. The Travaux Préparatoires show that the 
issue of what constitutes illegal abduction in various states was, in fact, raised as 
problematic, although a suggestion to include a definition of when removal and 
non-return should be deemed unlawful was rejected (Detrick et al., 1992, p. 217). As 
a consequence, such a definition does not exist in Article 11, and States Parties must 
turn to instruments such as the Hague Abduction Convention for further clarity. The 
ways domestic courts recognise and apply conflict of law (private international law) 
matters vary from country to country. Therefore, there was strong support for the 
emphasis on the need for bilateral and multilateral agreements. 

However, it needs to be underlined that the existence of the Hague Abduction 
Convention and other regional treaties creates some inconsistency between instru- 
ments of international private law and the provision of the Convention on the Rights 
of the Child (Tobin et al., 2019, p. 373). For example, the Hague Abduction 
Convention only applies to children under the age of 16, in contrast to the age of 
18 for the Convention on the Rights of the Child. Moreover, an application for return 
of a child under the Hague Abduction Convention may only be made if that 
Convention is in force between the two countries involved. Bilateral agreements 


! See, for example, concluding observations for Philippines (2009, para. 79). 

? See, for example, concluding observations for Mauritius (2006, paras. 39, 40). 
3See, for example, concluding observations for Croatia (2004, para. 46). 

“See, for example, concluding observations for Sweden (2005c, para. 27). 
>See, for example, concluding observations for Sweden (1999, para. 15). 

®See, for example, concluding observations for Canada (2003b, paras. 28, 29). 
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can be in place to provide similar protections between countries where the Hague 
Abduction Convention is not in force (e.g., the Australia-Egypt agreement’). 
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Chapter 17 A) 
Article 18: Rights Concerning Parental gag 
Responsibility 


Roberta Ruggiero 


1. States Parties shall use their best efforts to ensure recognition of the 
principle that both parents have common responsibilities for the upbringing 
and development of the child. Parents or, as the case may be, legal 
guardians, have the primary responsibility for the upbringing and develop- 
ment of the child. The best interests of the child will be their basic concern. 

2. For the purpose of guaranteeing and promoting the rights set forth in the 
present Convention, States Parties shall render appropriate assistance to 
parents and legal guardians in the performance of their child-rearing 
responsibilities and shall ensure the development of institutions, facilities 
and services for the care of children. 

3. States Parties shall take all appropriate measures to ensure that children of 
working parents have the right to benefit from child-care services and 
facilities for which they are eligible. 


What Did Children Say? 

‘Governments should help them to do so. For me, States should put in place 
means to help parents and their children. For example, suppose there are six 
children in a house with two bedrooms, we should help them move to a social 
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house with six bedrooms. We have to look at all this in relation to the situation 
of children.’ (Western Europe/Other) 

“The opportunity to have parental care (basic needs such as food, clothing, 
medicine, safety). In almost all areas children under 18 can only get help with 
adults.’ (Eastern Europe) 

‘Tf this one is respected, we don’t need the others anymore! Article 18 is the 
cornerstone.’ (Western Europe/Other) 


Overview 


Article 18 concerns parents and other primary caregivers’ equal responsibilities for 
the upbringing and the development of their children and the States Parties role in 
assisting them in the performing of their primary responsibility. The article strives to 
achieve a balance of responsibility between the child’s parents, including other 
primary caregivers, and the States Parties (UNICEF, 2007, p. 231). 

Article 18 supplements Article 3(2) and 5, directly bestowing on parents and 
other primary caregivers the primary responsibility for the rearing and development 
of the child, further underlining that parental decisions should always be taken with 
due consideration for the best interests of the child (Article 18(1)). Furthermore, it is 
complementary to Article 27(2), which charges parents with the responsibility to 
secure ‘the conditions of living necessary for the child’s development.’ 

It also reiterates States Parties’ obligations to provide appropriate assistance to 
parents in the performance of their child-rearing responsibility (Article 18(2)). The 
combined reading of Articles 18(2) and 3(2) and (3) bestow on States Parties the 
responsibility to render appropriate assistance to parents in the performance of their 
child-rearing responsibility, namely through the creation of institutions, facilities, 
and services for the care of children and monitoring of the latter’s compliance with 
the quality standards. Both provisions are therefore closely intertwined, even though 
Article 3(3) does not exclusively refer to institutions dedicated to child-rearing, but 
to those dedicated to child protection generally (de Detrick, 1999, p. 29; Freeman, 
2007, pp. 71-72; Ruggiero et al., 2017). 

In addition, Article 18 combined with ‘Article 5 (parental and family duties and 
rights, the child’s evolving capacities) and Articles 3(2) and 27 (the States Parties’ 
responsibility to assist parents in securing that children have adequate protection and 
care and an adequate standard of living) affirms that (UNICEF, 2007, p. 231): 


e both parents and other primary caregivers have common and equal responsibility 
for the upbringing and development of the child 

e parents and other primary caregivers hold the primary responsibility for securing 
the child’s best interest, but at the same time this responsibility on the basis of the 
circumstances of the child and in the respect of his/her rights may be shared with 
others such as members of the wider family 
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e the best interest of the child will be parents’ basic concern in the fulfillment of 
their responsibility. 


During the drafting of Article 18, the American delegate remarked that the 
wording of paragraph 1 was rather strange because an international treaty cannot 
create a responsibility on individuals but can only set binding obligations for 
ratifying governments (de Detrick, 1999, pp. 302-303; Detrick et al., 1992, 
p. 270; UN Commission on Human Rights, 1989, pp. 50-52; UNICEF, 2007, 
pp. 232-233). However, the imperative tense used remained in the final version of 
Article 18(1) because the principle implies a direct bearing on the actions of States 
Parties, which are obliged to translate all legislation on parents’ rights into principles 
of “parental responsibilities’—the legal responsibility of parents to act in the best 
interests of their children—as required by the Convention. 

Following the wording of Article 18(2), States Parties have the obligation to 
support parents and other primary caregivers in the fulfillment of their responsibility 
and undertake all the appropriate measures to assist them in the accomplishment of 
their child-rearing responsibility. 

With reference to Article 18 (3), States Parties must step in to secure the child’s 
rights and needs, in all those cases where parents are not able to fulfil their 
responsibility, 

The content of these two last paragraphs is in line with Article 10 of the 
International Covenant on Economic, Social and Cultural Rights, which accords to 
the family the ‘widest possible protection and assistance’ of States Parties in 
particular, while the family ‘is responsible for the care and education of dependent 
children.’ Articles 23 and 24 of the International Covenant on Civil and Political 
Rights reiterate these principles (UNICEF, 2007, p. 232).' 

Article 18 does not juxtapose parents’ rights to children’s rights, but it rather 
asserts ‘parents and other primary caregivers’ primacy in relation to the state, not the 
child, and the article is about parental responsibilities rather than rights. In doing so, 
the Convention ‘imposes on States parties the’ obligation to respect the parent’s role, 
by refraining from arbitrary interferences in the exercise of the parental responsibil- 
ity and the obligation to fulfil, by taking all appropriate legislative and administrative 
measures to nurture parental resources—both in terms of personal skills and avail- 
ability of support facilities (UN Committee on the Rights of the Child, 2006, para. 
15, 2013a, para. 56). In this framework, parents enjoy a degree of discretion as 
holders of what have been defined as limited (Archard, 2014, pp. 149-152) and 
functional (Reynaert et al., 2009, p. 518) rights (Ruggiero et al., 2017, p. 75). The 
limitations of these rights are of a twofold nature. First, they are limited by the 
evolving capacity of the child. As the child matures, the rights will be automatically 


‘Here we do not unpack the definitions of ‘family’ and ‘caregivers’. However, for information 
about these aspects see: General Comment no. 5, 1994, of the Committee on Economic, Social and 
Cultural Rights (United Nations, 2006, p. 31), Human Rights Committee, General Comment 
No. 17, 1989 (United Nations, 2006, p. 184), and Committee on the Rights of the Child General 
Comment no. 7 (2006, para. 15). 
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restricted or reshaped in their content and scope (Article 5). Secondly, the parents’ 
right, including the rights of other primary caregivers, should be exercised in the full 
respect of the best interest of the child and their enjoyment of the full range of rights 
included in the Convention (Ruggiero et al., 2017, pp. 71-75). 


General Principles 


Article 2 Article 18 reaffirms that parents have the primary responsibility for 
promoting children’s development and well-being, with the child’s best interests 
as their basic concern (UN Committee on the Rights of the Child, 2006, para. 18). 
This applies equally to younger and older children, and to children belonging to all 
possible kind of families with no discrimination (UN Committee on the Rights of the 
Child, 2006, paras. 5, 18, 20), including children in the context of migration 
(UN Committee on the Protection of the Rights of All Migrant Workers and 
Members of Their Families and UN Committee on the Rights of the Child, 2017, 
para. 44). 


Article 3 The best interests of the child is the parents ‘basic concern’ in the 
performing of their responsibilities for the upbringing and development of the 
child. In particular, General Comment no. 14 provides guidelines on how to deter- 
mine the child best interests and leads the decisions by all those concerned with 
children, including parents and caregivers (UN Committee on the Rights of the 
Child, 2013b, para. 10). 


Article 6 Based on Article 18, parents hold the primary responsibility for the child’s 
development. Development is a wide concept that needs to be determined on the 
basis of Articles 6, 27 and 29. ‘If a child’s physical, psychological or intellectual 
development is being impaired by the avoidable actions of the parents, then the 
parents can be found to be failing in their responsibilities’ (UNICEF, 2007, p. 232). 


Article 12 Parenting support should be provided with the intention of strengthening 
parent’s ability to enhance children’s capacities to exercise their right to participation 
under Article 12. To express their opinion, children need to be informed about issues 
concerning them, possible decisions to be taken, and related consequences. Parents 
as primary caregivers should be able to provide their children with all the needed 
information (UN Committee on the Rights of the Child, 2009, para. 25). 

States Parties need to introduce national legal provisions regulating the balance 
between parental consent and parental responsibility towards children’s rights to 
express their opinion on matters that affect their lives. The Committee underlies that 
in all cases in which the child demonstrates sufficient understanding, they should be 
entitled to give or refuse consent and their voluntary and informed consent should be 
obtained, ‘whether or not the consent of a parent ... is required for any medical 
treatment or procedure’ (2009, para. 101, 2016, para. 39). Moreover, the Committee 
also suggests the adoption of national legislation with the twofold aim of making a 
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distinction between the right to give medical consent and to have access to health 
commodities, and introducing the ‘legal presumption that adolescents are competent 
to seek and have access to preventive or time-sensitive sexual and reproductive 
health commodities and services’ without the consent of a parent and irrespective of 
their age (2009, para. 101, 2016, para. 39). 


Articles Related to or Linked to Article 18 


Article 5 states that parents’ role is to offer appropriate direction and guidance in the 
exercise by children of their rights in the respect of the child’s evolving capacities. 

Articles 3 imposes, in paragraph 2, the States Parties’ responsibility to assist 
parents in performing their role. It also requires, in paragraph 3, States Parties to 
ensure that institutions, services, and facilities responsible for the care or protection 
of children, shall conform to the standards established by competent authorities. 

Articles 6, 27 and 29: The combined reading of these three articles allow the 
outlining of the child’s physical, psychological, and/or intellectual development. If 
the child’s full development is being impaired by parents’ behaviour, ‘then the 
parents can be found to be failing in their responsibilities’ (UNICEF, 2007, p. 232). 

Article 7 is child’s right to know and be cared for by parents. 

Article 9 deals with separation from parents, which extends to the State obliga- 
tion not to separate children from their parents unless it is in the child’s best interests 
and it is not due to economic issues and poor parenting that could be improved with 
adequate parenting support by the State. 

Article 10 concerns family reunification. 

Articles 14 requires that parents should be supported in order to provide rights- 
based parenting, in a child-centred way, in respect of the child’s right to freedom of 
religion. 

Article 16 concerns protection from arbitrary interference, with family and home. 

Article 26 deals with the right of the child to benefit from social security, 
including social insurance. 

Article 27 states that parents or other caregivers have the primary responsibility 
to secure the conditions of living necessary for the full child’s development and that 
States Parties have the obligation to assist them in the fulfilment of their role. 

Article 31 protects the child’s right to rest, leisure, play, recreational activities, 
cultural life, and art. States Parties are obliged ‘to adopt specific measures aimed at 
achieving respect for the right of every child, individually or in association with 
others’, including guidance and support for caregivers (UN Committee on the Rights 
of the Child, 2013a, para. 56). 
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Relevant Instruments 


UN Universal Declaration of Human Rights (1948), Article 16 

International Covenant on Economic, Social and Cultural Rights (1966), 
Article 10 

International Covenant on Civil and Political Rights (1966), Articles 23 and 24 

UN Convention on the Elimination of All Forms of Discrimination against 
Women (1979), Article 16, 11(2)(c) and Article 5(b) 

International Convention on the Protection of the Rights of All Migrant Workers 
and Members of Their Families (1990), Article 12(4) 

UN Convention on the Rights of Persons with Disabilities (2006), Article 23 

African Charter on Human and Peoples’ Rights (1981), Article 18(3) 

American Convention on Human Rights ‘Pact of San Jose, Costa Rica’ (B-32) 
(1978), Article 17(4) 


Attributes 


Attribute One: Common Primary Responsibilities 
for the Upbringing Under the Primary Consideration 
of the Child Best Interest 


Based on Article 18(1), the parents’ responsibility for the upbringing of the child is 
composed of three provisions. First, it must be common and shared in equal measure 
between the parents. This reflects the provision of the Articles 5 and 16 of the 
Convention on the Elimination of All Forms of Discrimination against Women and 
invites States Parties to include this principle in their legislation, provisions of 
services and all the education measures dedicated to parents. Furthermore, it com- 
pletes the provisions of Article 27 with reference to single-parent families, for what 
measures exist to ensure the recovery of maintenance, which goes beyond the 
financial responsibility and includes upbringing responsibilities, including those of 
fathers of children born out of wedlock (UNICEF, 2007, p. 235). 

Second, responsibility is primarily attributed to parents or other caregivers. 
During the drafting of Article 18(1), it was underlined that the second sentence of 
the first paragraph was meant to balance States Parties and parents’ position with the 
twofold intention to protect parents against excessive intervention by the States 
Parties, and “to indicate that parents could not expect the state always to intervene 
because the upbringing and development of their children was primarily their 
responsibility’ (de Detrick, 1999, pp. 301-303). 

Third, it must be provided in a manner consistent with the child’s best interests as 
a basic concern. The perceptions of the child’s best interests vary from case to case. 
However, the requirement to ensure that they are guided by reference to respect for 
the child’s rights under the Convention does serve to provide a framework. As a 
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consequence, States Parties are required to monitor parents’ compliance with the 
Convention and provide parent education on rights-based parenting (UN Committee 
on the Rights of the Child, 2003, 2006; UNICEF, 2007, p. 233). 


Attribute Two: State’s Appropriate Assistance to Parents 


Article 18(2) imposes States Parties responsibility to provide appropriate assistance 
to parents. It reflects the provisions of Article 32), Article 27(3), with reference to 
the child’s right to an adequate standard of living? and with Article 26 with 
reference to the right of the child to benefit from social security, including social 
insurance.* 

The States Parties must set up an adequate legislative and policy framework able 
to secure the providing of a wide range of support, which may include, to name a 
few, financial assistance, social security benefits, initiatives of advice and education 
on positive parenting and positive child-parent relationships, adequate training to 
social workers, housing, day-care, home helps, equipment and so forth, as well as 
psychological and professional support. States Parties support should create the 
living conditions necessary to give parents and other primary caregivers the oppor- 
tunity to fully exercise their primary responsibility (de Detrick, 1999, pp. 307—308). 
Therefore, this assistance, also defined as a tertiary approach (Cantwell et al., 2012), 
should be provided when appropriate and in particular when parents for whatever 
reason, whether or not it is their fault, are unable to carry out their child-rearing 
responsibility (UN Committee on the Rights of the Child, 2003, 2013a, 2016; 
UNICEF, 2007, p. 237). However, state support should be provided not exclusively 
in case of need, but also as a general form of assistance to all parents, as a 
manifestation of the States Parties’ responsibility and interest in children as an 
investment in social well-being (UNICEF, 2007, pp. 234, 237-238).° 


? Article 3(2): ‘States Parties undertake to ensure the child such protection and care as is necessary 
for his or her well-being, taking into account the rights and duties of his or her parents, legal 
guardians, or other individuals legally responsible for him or her, and, to this end, shall take all 
appropriate legislative and administrative measures;’ 

3 Article 27(3): ‘States Parties, in accordance with national conditions and within their means, shall 
take appropriate measures to assist parents and others responsible for the child to implement this 
right.’ 

4 Article 26: ‘1. States Parties shall recognize for every child the right to benefit from social security, 
including social insurance, and shall take the necessary measures to achieve the full realization of 
this right in accordance with their national law. 2. The benefits should, where appropriate, be 
granted, taking into account the resources and the circumstances of the child and persons having 
responsibility for the maintenance of the child, as well as any other consideration relevant to an 
application for benefits made by or on behalf of the child.’ (de Detrick, 1999, p. 305; UNICEF, 
2007, p. 237). 

>United Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guidelines) 
states: ‘Measures should be taken and programmes developed to provide families with the 
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Attribute Three: Development of Institutions, Facilities, 
and Services for the Care of Children 


Article 18(2) refers to a specific category of institutions, facilities, and services for 
the care of children. These could include community-based centres, for example, 
those dedicated to single parents with young children, play-groups, toys, libraries or 
youth clubs, and support centres for adolescent parents. These could also provide 
education to parents, including for those whose traditions and norms may differ from 
those in the society where they live (de Detrick, 1999, pp. 304-305; UN Committee 
on the Rights of the Child, 2003, para. 7, 2006, para. 16; UNICEF, 2007, p. 238). 
Under Article 18(2), States Parties are required to ‘ensure the development’ of all 
those institutions, facilities and services that are not already identified by: 


e Article 20 for what is required to meet the state responsibility to provide for 
out-of-home-children 

e Article 18(3), with reference to States Parties’ obligation to provide services for 
children of working parents 

e Articles 23, 24 and 28, in relation to facilities and services for children with 
disabilities, health and education (UNICEF, 2007, p. 238). 


States Parties are in any case obliged to secure the compliance of these services 
and facilities with standards established by competent authorities, in terms of health, 
safety, and quality of their staff, in line with Article 3(3) (de Detrick, 1999, 
pp. 309-305). 


Attribute Four: Appropriate Measures for the Care of Children 
of Working Parents 


Based on several General Comments, the needs of children of working parents must 
be afforded a high priority. Therefore, as per Article 18(3), States Parties are obliged 
to secure the availability and accessibility of public and private child-day-care 
services and facilities. Access to these services is determined on the basis of 
eligibility criteria set by the States Parties. States Parties are required to set up 
these services in respect of the wording of the second sentence of Article 4 (‘to the 
maximum extent of their available resources’) and should ensure that these services 
and facilities conform with standards established by competent authorities, in terms 
of health, safety, and quality of their staff, in line with Article 3(3) (de Detrick, 1999, 
pp. 309-310). 


opportunity to learn about parental roles and obligations as regards child development and 
childcare, promoting positive parent-child relationships, sensitizing parents to the problems of 
children and young persons and encouraging their involvement in family and community based 
activities’ (UN General Assembly, 1991, para. 16). 
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Chapter 18 A) 
Article 20: Rights Concerning Children dag 
Deprived of Their Family Environment 


Adem Arkadas-Thibert and Gerison Lansdown 


1. A child temporarily or permanently deprived of his or her family environ- 
ment, or in whose own best interests cannot be allowed to remain in that 
environment, shall be entitled to special protection and assistance provided 
by the State. 

2. States Parties shall in accordance with their national laws ensure alternative 
care for such a child. 

3. Such care could include, inter alia, foster placement, kafalah of Islamic law, 
adoption or, if necessary, placement in suitable institutions for the care of 
children. When considering solutions, due regard shall be paid to the 
desirability of continuity in a child’s upbringing and to the child’s ethnic, 
religious, cultural and linguistic background. 


What Did Children Say? 
They should help children to return to their family home if possible. (Eastern 
Europe) 

Children that are living without parents should be given a special support. 
Governments should do as much as possible to avoid sending children to 
orphanages. (Eastern Europe) 
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They should be placed somewhere that helps them be healthy and develop 
their potential, for as short a time as possible and they should stay with their 
brothers and sisters. (Eastern Europe) 


Overview 


Article 20 provides protection for children, who, for whatever reasons, are deprived 
of a family environment. It applies to both temporary and permanent needs for 
alternative care, to situations where no extended family care is available, and to all 
possible reasons as to the causes for separation (Office of the United Nations High 
Commissioner for Human Rights and Radda barnen (Society: Sweden), 2007, 
pp. 526-527). While other articles, including Articles 7, 8, 18, and 27, obligate 
States Parties to provide the necessary support to families to enable them to care for 
their children, Article 20 requires that if, despite those measures, children are unable 
to be cared for by their own families, they are entitled to special protection and 
assistance from the state. 

International law has long recognised the importance of the family for children’s 
healthy development and well-being. As stated in Article 16(3) of the Universal 
Declaration of Human Rights, ‘the family is the natural and fundamental group unit 
of society and is entitled to protection by society and the State.’ Article 23 of 
International Covenant on Civil and Political Rights and Article 10 of International 
Covenant on Economic, Social and Cultural Rights similarly underline the impor- 
tance given to the family. The 1924 and 1959 Declarations on the Rights of the Child 
acknowledged the need for protection of children without parents or whose parents 
were unable to care for them. The preamble of the Convention on the Rights of the 
Child also states that the child ‘should grow up in a family environment, in an 
atmosphere of happiness, love and understanding.’ Unsurprisingly, therefore, the 
text of Article 20 was one of the first articles of the Convention that was discussed, 
and it was adopted without much disagreement by the Working Group. 

There is a considerable body of jurisprudence in international law, including both 
the Convention on the Rights of the Child and the Convention on the Rights of 
Persons with Disabilities, regarding children deprived of a family environment.' The 
Committee has afforded significant attention to Article 20 through both its General 
Comments” and Concluding Observations. In addition, the United Nations Guide- 
lines for the Alternative Care of Children (stemming from a recommendation from 
the Committee’s Day of General Discussion on Children Without Parental Care in 
2005), provide detailed interpretation and guidance for States Parties on the imple- 
mentation of Article 20 (UN General Assembly, 2010). 


! See Relevant Treaties section for additional examples. 
? All General Comments have a section on children deprived of family environment. 
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General Principles 


Article 2 The United Nations Guidelines for the Alternative Care of Children 
(paragraph 10) outlines a number of discrimination grounds that can give rise to 
relinquishment, abandonment, or removal of a child from their family such as 
poverty, ethnicity, religion, sex, mental and physical disability, HIV/AIDS or 
other serious physical or mental illnesses, migration status, birth out of wedlock, 
parents’ marital status, criminal status, socio-economic status, and all forms of 
violence, among others. The Convention on the Rights of Persons with Disabilities, 
Article 23, paragraph 5 (alternative care in family environment), General Comment 
no. 11 on Indigenous Children, General Comment no. 6 on Unaccompanied and 
Separated Children, and the latest General Comments on migrant children and 
children in street situations, along with growing number of jurisprudences, ° all 
outline linkages and state obligations with respect to Article 20 and prohibition of 
discrimination. 


Article 3 Article 20 is one of the Convention articles where the best interests 
principle is explicitly referred to. However, in Article 20 best interests is ‘the 
determining factor’, not just ‘a primary consideration’ as in Article 3. Read with 
Article 9 of the Convention, it is clear that care outside of the family should be seen 
as a measure of last resort and should, whenever possible, be temporary and for the 
shortest possible duration. General Comment no. 14 provides non-exhaustive guid- 
ance for States Parties to enable the assessment and determination of best interests in 
situations such as the removal of a child from their family: 


e The child’s views—the ‘best interests’ of the child cannot be defined without 
consideration of the child’s views 

e The child’s identity 

e Preservation of the family environment and maintaining relations 

e Care, protection, and safety of the child 

e Situation of vulnerability 

e The child’s right to health 

e The child’s right to education. 


Article 6 The Committee, in almost all its concluding observations to States Parties, 
underlines the importance of right to life and development of children in alternative 
care settings. It also urges countries to develop social policies to help families 
support their children by ensuring that adequate human, technical, and financial 
resources are allocated to relevant child protection services and alternative care 
centres in local and national agencies, in order to provide children with an adequate 


See for example, Concluding observations, Republic of Moldova (2017a); Concluding observa- 
tions, Lebanon (2017b); Nencheva and Others v. Bulgaria, 18 June 2013, European Court of 
Human Rights; Chbihi Loudoudi and Others v. Belgium, 16 December 2014, European Court of 
Human Rights, among others. 
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standard of living, remove any barriers to their positive development, such as 
overcrowding, and facilitate their rehabilitation and social reintegration of children 
to the greatest extent possible.* 


Article 12 General Comment no. 12 (paragraph 97) on child participation clearly 
outlines States Parties’ obligations in terms of Article 20 and Article 12: 


Through legislation, regulation and policy directives, the child’s views are 
solicited and considered, including decisions regarding placement in foster care 
or homes, development of care plans and their review, and visits with parents and 
family 

Legislation providing the child with the right to information about any placement, 
care and/or treatment plan and meaningful opportunities to express her or his 
views and for those views to be given due weight throughout the decision-making 
process 

Legislation ensuring the right of the child to be heard, and that her or his views be 
given due weight in the development and establishment of child-friendly care 
services 

Establishment of a competent monitoring institution, such as a children’s 
ombudsperson, commissioner, or inspectorate, to monitor compliance with the 
rules and regulations governing the provision of care, protection or treatment of 
children in accordance with the obligations under Article 3. The monitoring body 
should be mandated to have unimpeded access to residential facilities (including 
those for children in conflict with the law), to hear the views and concerns of the 
child directly, and to monitor the extent to which his or her views are listened to 
and given due weight by the institution itself. 


Effective mechanisms should also be established to enable representative coun- 


cils of the children, of all genders, in residential care facilities, with the mandate to 
participate in the development and implementation of the policy and any rules of the 
institution. 


Articles Related to or Linked to Article 20 


Article 20 should be read with and linked to: 


Combined reading of Articles 7, 8, 9, 18, 26, and 27 require States Parties to provide 


guarantees and measures for children to facilitate staying with their families and 
placement as a matter of last resort only. 


Article 21 provides for nature and conditions of adoption as an issue of the right of 


the child. 


+See, for example, Concluding observations, Denmark (2017c). 
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Article 16 provide protection from arbitrary interference with privacy, family, and 
home for children deprived of family environment. 

Combined reading of Articles 22, 23, 30, 34, 35, 36, and 37(c) provide for 
protection against discrimination in relation to deprivation of family 
environment. 

Article 25 requires States Parties to set up legal and other measures to guarantee 
periodic review of placement of each and every child to avoid unnecessary 
placement and, potentially, facilitate speedy return to family environment. 


Relevant Instruments 


UN Convention Relating to the Status of Refugees (1951) 

UN Declaration on Social and Legal Principles relating to the Protection and 
Welfare of Children, with special reference to Foster Placement and Adoption 
Nationally and Internationally (1987) 

UN Convention on the Rights of Persons with Disabilities (2006), Article 
23 (5) Respect for home and the family 

Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement 
and Co-operation in Respect of Parental Responsibility and Measures for the 
Protection of Children (1996) 

European Convention on Human Rights (1950), Article 8 (respect for private and 
family life) 

UN Guidelines for the Alternative Care of Children (2009) 

Council of Europe Recommendation on the rights of children living in residential 
institutions (2005) 

Council of Europe Recommendation on deinstitutionalisation and community 
living of children with disabilities (2010) 


Attributes 


Attribute One: Provision of Special Protection and Assistance 


Article 20(1) addresses States Parties’ express and comprehensive obligation to 
provide ‘special protection and assistance’ to any child temporarily or permanently 
deprived of their family environment, in order to protect their well-being. 
Accordingly, States Parties’ must establish a legal and administrative framework 
with competent bodies and qualified professionals for alternative care systems for 
such times when it is necessary for the child’s best interest to be placed in an 
alternative care setting than their family environment. The Human Rights Commit- 
tee’s General Comment no. 17 on the rights of the child describes this system a set of 
‘measures of protection adopted to protect children who are abandoned or deprived 
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of their family environment in order to enable them to develop in conditions that 
most closely resemble those characterising the family environment’ (UN Office of 
the High Commissioner for Human Rights (OHCHR), 1989, para. 6). Such a system 
must have procedural safeguards for ‘the child’s full and harmonious development’ 
(UN General Assembly, 1959). Fundamentals of alternative care systems are clearly 
outlined in the UN Guidelines for the Alternative Care of Children, which explicitly 
demand from the States Parties that all alternative care options should be supported 
with clear legislative and policy framework and adequate financial conditions as 
enshrined in Articles 3 and 4 of the Convention, as a part of the ‘special care and 
protection.’ 


Attribute Two: Standards of Care 


This attribute focuses on standards of care provision such as contact of the child with 
their parents, quality of care, continuity of care, quality of carers, and all other forms 
of legal, policy, and financial conditions made available for the quality-of-care 
provisions. States Parties are under international obligations to establish vigorous 
sets of standards of quality care regulated by law and policy, in order to ensure the 
well-being and protection of the child placed in alternative care, whatever the type or 
nature of this care placement, in accordance with the Article 3(3) of the Convention. 
Although such standards of care include systematic monitoring and inspection of 
care placement orders and settings, this component is dealt with under Article 25 of 
the Convention, later in this part. 

Alternative care decisions should be temporary, made with the participation of the 
child, the parents, and the extended family, at a last resort, and for the shortest 
possible timeframe. States Parties are responsible for creating conditions for 
maintaining the child’s contact with their parents, the wider family, and the com- 
munity (UN Committee on the Rights of the Child, 2013, paras. 60, 65; UN General 
Assembly, 2010, para. 81). 

Because separation from parents must be justified in terms of the best interest of 
the child, the standards of alternative care should be an improvement for the child 
from the situation the child was separated from, in terms of the quality of physical 
and emotional care (Sandberg, 2019, p. 204). These standards should include 
ensuring and maintaining the quality of care through rigorous training of staff and 
carers of residential care settings, foster carers, social workers, and others directly or 
indirectly involved in the care of the child (UN General Assembly, 2010, para. 71). It 
is also vital for the best interest of the child that the standards of care should include 
legal and policy frameworks to enable the best possible participatory transition out of 
alternative care, either back to their family environment or to an independent life 
(UN General Assembly, 2010, paras. 131—136). 
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Attribute Three: Nature of Care 


This attribute deals with alternative care settings and nature of care placement. 
Although the Article specifically mentions ‘foster placement, kafalah of Islamic 
law, adoption or, if necessary, placement in suitable institutions for the care of 
children’, the list of care settings is open-ended, leaving States Parties a generous 
margin of appreciation to find the best possible care placement for the child 
according to their needs and to cultural, linguistic, and religious background, in 
order to ‘develop in conditions that most closely resemble those characterising the 
family environment’ (UN Office of the High Commissioner for Human Rights 
(OHCHR), 1989). 

Although the placement decision must be made by a competent authority in 
accordance with national laws, it may be formal or informal, temporary or perma- 
nent, and public or private with the extended family, with community members 
previously known to the child, with foster placement, with family style or other 
forms of residential care, with kafalah of Islamic law, or adoption. Adoption is 
discussed in Article 21, as it represents the most permanent form where parental ties 
with the child are severed. The UN Guidelines for the Alternative Care of Children 
outline the nature of alternative care extensively in paragraph 29 (b and c), and 
exceptions to such care in paragraph 30, namely children in conflict with the law. 

The UN Guidelines for the Alternative Care of Children also underline the 
obligation of the States Parties to prioritise family and community-based care 
amongst a wide range of best possible alternative care options (UN General Assem- 
bly, 2010, para. 53). The Guidelines also point out that the States Parties should have 
a ‘deinstitutionalization strategy,’ as they move away from large residential care 
options to foster care, ‘individualised small group care’ and other family-based and 
community-based care options (UN General Assembly, 2010, paras. 21, 23). More- 
over, Article 20 stresses the obligation of States Parties to consider the child’s ethnic, 
religious, cultural, and linguistic background so as to ensure the continuity of a 
child’s upbringing, as also enshrined in Articles 5 and 29(1)(c). 

Whatever the nature of care placement, ‘the necessity and suitability’ of care 
placement ‘must be monitored and regularly reviewed, in consultation with the child 
and his or her family’ (Cantwell and Holzscheiter, 2007, p. 64), against a clear set of 
legal standards in alternative care systems. 
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Chapter 19 A) 
Chapter 7: Article 21—Adoption gag 


Gerison Lansdown 


States Parties that recognize and/or permit the system of adoption shall ensure 
that the best interests of the child shall be the paramount consideration and 
they shall: 


(a) Ensure that the adoption of a child is authorised only by competent 
authorities who determine, in accordance with applicable law and pro- 
cedures and on the basis of all pertinent and reliable information, that the 
adoption is permissible in view of the child’s status concerning parents, 
relatives and legal guardians and that, if required, the persons concerned 
have given their informed consent to the adoption on the basis of such 
counselling as may be necessary; 

(b) Recognize that inter-country adoption may be considered as an alternative 
means of child’s care, if the child cannot be placed in a foster or an 
adoptive family or cannot in any suitable manner be cared for in the child’s 
country of origin; 

(c) Ensure that the child concerned by inter-country adoption enjoys safe- 
guards and standards equivalent to those existing in the case of national 
adoption; 

(d) Take all appropriate measures to ensure that, in inter-country adoption, the 
placement does not result in improper financial gain for those involved 


in it; 
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(e) Promote, where appropriate, the objectives of the present article by con- 
cluding bilateral or multilateral arrangements or agreements, and endeav- 
our, within this framework, to ensure that the placement of the child in 
another country is carried out by competent authorities or organs. 


What Did Children Say? 

‘For me when a child is adopted, he should be able to know what his past is 
like, who his parents are, etc. And you can’t adopt a child without his consent.’ 
(Eastern Europe) 

People who are involved in making decisions about adoption must be 
properly trained. (Eastern Europe) 

Government should create a programme that would support parents to raise 
up their children. Adoption laws should be made to protect the interest of the 
children. (Africa) 

Interests of children should be put over others. Only special professional 
services and organisations have to deal with the documents and support 
children in the process of adoption. (Eastern Europe) 


Overview 


Article 21 constitutes the first introduction into international human rights law of a 
provision relating to adoption, although a UN Declaration in 1986 made provision 
for its recognition and regulation (UN General Assembly, 1987) and influenced the 
drafting of Article 21 (Office of the United Nations High Commissioner for Human 
Rights & Radda Barnen (Society: Sweden), 2007, pp. 537-538). The initial draft of 
the Convention from Poland contained no reference to adoption, but early proposals 
were submitted from Barbados on domestic adoption and Colombia on inter-country 
adoption, providing a framework for regulation and standards in respect of both 
(Office of the United Nations High Commissioner for Human Rights & Rädda 
Barnen (Society: Sweden), 2007, pp. 537-538). Building on the preamble that 
affirms the centrality of the family as the fundamental group of society, the drafting 
committee took the view that adoption should be recognised as a permanent solution 
for children unable to have their needs met within their birth families. However, a 
proposal that States Parties should actively facilitate adoption was rejected in favour 
of a position that it should be neither promoted nor advocated. Rather, the text 
defines the contexts in which it can be authorised and stipulates a regulatory 
framework must be present to avoid harm or exploitation (Hodgkin et al., 2007). 


19 Chapter 7: Article 21—Adoption 173 


The Committee has subsequently encouraged States Parties to proactively recog- 
nise adoption as a means of providing alternative care where appropriate. ' The best 
interests principle was recognised, not simply as a legal reference to prevail in all 
aspects of adoption, but as an overarching principle governing the issue (Vité & 
Boéchat, 2008, p. 22). Representations from Islamic countries, where adoption is not 
permitted, led to the introductory paragraph clarifying that Article 21 only applies to 
those countries where adoption is recognised or permitted (Office of the United 
Nations High Commissioner for Human Rights & Rädda Barnen (Society: Sweden), 
2007, p. 547). The final text places emphasis on the imperative for adoption to be 
undertaken only through competent and authorised authorities with rigorous consent 
procedures involving birth parents, and where appropriate, the child. It demands 
equivalent safeguards and standards between national and inter-country adoption, 
with a prohibition on improper financial gain in respect of inter-country adoption. It 
embodies recognition of the principle of subsidiarity—inter-country adoption must 
only be pursued when all domestic options have been considered, consistent with the 
best interests of the child.* Finally, it encourages the development of bilateral and 
multilateral arrangements to ensure the effective protection of children. 


General Principles 


Article 2 Article 21 demands parity in the safeguards and standards provided 
between domestic and inter-country adoption, thereby prohibiting any unequal 
treatment of children between the two procedures, consistent with Article 2 (Vité 
& Boéchat, 2008, p. 48). The right to non-discrimination also imposes a requirement 
for equal treatment of children within domestic adoptions, whether placed within or 
outside their kinship networks (Vité & Boéchat, 2008, p. 49). The Committee has 
expressed concern about discriminatory practices towards certain groups of children, 
for example, Roma children, those with severe disabilities or, in certain cases, boys, 
being denied opportunities for adoption.” It has also criticised patterns of prioritising 
rich families as potential adopters (2006b). Disaggregated data on which children 
have been placed for adoption is necessary to identify and address any such patterns 
of discrimination (UN Committee on the Rights of the Child, 2009a). 


Article 3 The Convention establishes a presumption that children’s best interests 
are served by living with their parents whenever possible and requires States Parties 
to implement policies designed to support family preservation (UN Committee on 


! See, for example concluding observations for Bosnia and Herzegovenia (2012a, para. 51(b)), 
China (1996, para. 38), and Eritrea (2003, para. 36). 


?See, for example, concluding observations for the Russian Federation, (2005a, para. 42) and 
Commentary on the UNCRC Article 21, Adoption (Vité & Boéchat, 2008, p. 45). 

3See, for example, Concluding observations for Grenada (2000a, para. 19), Hungary (2006a, paras. 
34-35), and Serbia (2017a). 
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the Rights of the Child, 2005b). However, for those circumstances where adoption is 
required, the paramountcy of the best interests of the child must be embedded in all 
relevant legislation and explicitly frame every dimension of adoption processes, 
taking precedence over all other considerations. This represents the strongest for- 
mulation of the principle in the Convention. 

Adoption cannot, therefore, be considered as a general approach to children 
without care, but rather, decisions must be made on a case-by-case basis. Further- 
more, regulations such as rigid rules on age of adopters, or time limits before an 
adoption can take place, could serve to fetter, and thereby breach this principle 
(Hodgkin et al., 2007, p. 295; UN Committee on the Rights of the Child, 2002, para. 
36, 2005c, para. 48). In respect of inter-country adoption, the paramountcy of the 
best interests of the child means proposals of adoptable children by country of origin 
take precedence over requests by receiving countries (Vité & Boéchat, 2008, p. 27). 
However, any assessment of the child’s best interests must be determined with 
reference to the rights and principles of the Convention and not according to 
vague or subjective criteria (Hague Conference on Private International Law, 
2008, para. 44). 


Article 6 The overall aim of adoption is to promote the optimum development of a 
child consistent with the goal of Article 6 and the preamble of the Convention, which 
states that the child ‘for the full and harmonious development of his or her person- 
ality, should grow up in a family environment in an atmosphere of happiness, love 
and understanding’. 


Article 12 Although no reference is explicitly made to children’s views in Article 
21, the provision of Article 12, that children have the right to express views on all 
matters of concern to them, and to have them given due weight in accordance with 
age and maturity, clearly extends to adoption (UN Committee on the Rights of the 
Child, 2009b, para. 55). The Committee has consistently emphasised that the 
ascertainable views of children must be into account (1994, para. 18, 1995a, para. 
29, 2016a, para. 29(c)). The first paragraph of Article 21 indicates that adoption can 
only take place where, if required, ‘persons’ concerned’ have given their informed 
consent. The Committee has interpreted ‘persons concerned’ to include children, 
and, accordingly, has recommended that States Parties introduce age limits below 
the age of 18 years when children can give consent to an adoption (2016b). The 
Hague Convention makes specific reference to the requirement that children have 
given consent where such consent is required, and consideration given to their 
wishes and opinions (Hague Conference on Private International Law, 1995, para. 
4(d)). 


Articles Related to or Linked to Article 21 


Article 7 provides for the right of children to know and be cared for by their 
biological parents, wherever possible. 


19 Chapter 7: Article 21—Adoption 175 


Article 8 affirms the right of children to preserve their identity and to have their 
identity restored if illegally removed, with implications for access to information 
about birth parents in respect of adoption. 

Article 9 affirms the principle of non-separation from parents unless it is in the 
best interests of the child. 

Article 10 requires a positive approach to family reunification for refugees and 
asylum seekers. This mitigates against seeking early adoption as a solution for 
refugee and asylum-seeking children. 

Article 11 demands measures to protect against illicit transfer and return of 
children. 

Article 16, protection of privacy, includes prohibition of arbitrary or unlawful 
interference with one’s family. 

Article 18 recognises the joint responsibility of parents and rights of unmarried 
parents with regard to consent to adoption. The rights and responsibilities also 
extend to adoptive parents. 

Article 20 recognises the right of children to alternative care, and also adoption, if 
unable to be cared for by parents. 

Article 25 introduces the right of children placed by competent authorities to 
periodic review of their care. 

Article 27 (3) obliges States Parties to provide assistance to parents to ensure that 
the child has an adequate standard of living for their proper development. 

Article 35 requires states to introduce measures to prevent sale of or trafficking of 
children. It also requires States Parties to ensure all possible measures to ensure that 
adoption of children is compliant with applicable international instruments, includ- 
ing the Hague Convention on Protection of Children and Co-operation in respect of 
Inter-country Adoption. 

Optional Protocol on the sale of children, child prostitution, and child 
pornography: Article 3 includes improperly inducing consent, as an intermediary, 
for the adoption of a child is prohibited. Article 3(5) requires States Parties to ensure 
all possible measures to ensure that adoption of children is compliant with applicable 
international instruments, including the Hague Convention on Protection of Children 
and Co-operation in respect of Inter-country Adoption. 


Relevant Instruments 


UN Declaration on Social and Legal Principles relating to the Protection and Welfare 
of Children, with special reference to Foster Placement and Adoption Nationally and 
Internationally (1987) 

Hague Convention on Protection of Children and Co-operation in Respect of 
Intercountry Adoption (1993) 

European Convention on the Adoption of Children (Revised) (2008) 

Inter-American Convention on Conflict of Laws Concerning the Adoption of 
Minors (1984) 
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African Charter on the Rights and Welfare of the Child (1990), Article 24 


Attributes 


Attribute One: Authorisation and Regulation 


All adoptions must be authorised by competent authorities, which includes judicial 
and professional authorities that are properly accredited, inspected by state author- 
ities, and run by appropriately trained staff.* States Parties must also establish 
legislation and procedures to regulate adoption. Article 21 does not provide any 
provisions to guide potential eligibility of a person to adopt a child but the Com- 
mittee,” as well as the Hague Convention (Article 15), recommends that States 
Parties draw up clear policies and procedures for determining both criteria and 
assessment of applicant parents to ensure that children are placed in appropriate 
environments consistent with their best interests. The Committee has emphasised the 
necessity for comprehensive policy, guidelines and collection of national statistics 
for adoption (2004a, para. 47, 2005d, para. 52), as well as mechanisms for 
reviewing, monitoring and following up on adoption procedures (2000b, paras. 
31, 31, 2000c, para. 33). Inter-country adoption should always be undertaken by 
accredited adoption bodies, as defined in the Hague Convention,° and not through 
individual channels which can lead to risk of trafficking or sale of children, or to 
individual adopters being able to select the child they adopt.’ The Committee has 
been critical of any use of informal adoption processes (2004c, para. 38, 2004d, para. 
45). The more detailed Hague Convention can serve as an implementing instrument 
of oe 21 and the Committee consistently recommends its ratification by States 
Parties. 


Attribute Two: Permissibility of Adoption 


Adoption must only be considered when parents are unwilling or unable to care for 
their child. The wording of paragraph 1, which refers to permissibility in respect of 


+See, for example, concluding observations for Panama (1997, para. 31). 
>See, for example, concluding observations for El Salvador (2010a, para. 50). 


© Article 11 of the Hague Convention defines an accredited body as one pursuing only non-profit 
objectives, directed and staffed by competent authorities and subject to supervision by competent 
authorities of the State. 

7See, for example, concluding observations for France (2004b, para. 33) and for the Russian 
Federation (200S5a, para. 42). 


8See, for example, concluding observations for Myanmar (2012b). 
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parents, relatives, and legal guardians, testifies to the fact that if the parents are 
unable, consideration must be given to the wider family and only if they too are 
unable to provide care, should adoption be considered. Consent to the adoption must 
be sought, if required by the state. In other words, the wording in Article 21 allows 
that individual states can determine whether to provide for this obligation. However, 
failure to make such provision, either in respect of parents or the child, could 
constitute a violation of other rights, for example, in respect of Articles 7, 9, or 
12, and should therefore be seen to be the exception rather than the rule to accom- 
modate situations where consent is not possible or its pursuit would run counter to 
the child’s best interests (Alston et al., 2019, p. 792). States Parties should always 
provide parents with appropriate information and counselling prior to them giving 
consent to an adoption (Hague Conference on Private International Law, 1995, para. 
4(c)). Furthermore, the Committee has stressed that parents should never be 
pressured to give consent before or immediately after a child is born (2004e, para. 
41, 2006a, para. 34). In respect of unaccompanied and separated children, they 
should only be considered for adoption after all efforts at tracing and reunification, 
or safe, dignified, and voluntary repatriation, have been exhausted (UN Committee 
on the Rights of the Child, 2005e, para. 91; UN High Commissioner for Refugees, 
1994). 

With regard to inter-country adoption, both the Convention on the Rights of the 
Child (Article 21(b)) and the Hague Convention (preamble) affirm that states may 
only consider inter-country adoption if the child cannot be placed in a foster or 
adoptive family, or the child cannot be cared for in a suitable manner in the child’s 
country of origin. The Committee consistently encourages states to invest in pro- 
moting domestic solutions to the provision of care (1994, para. 18, 2004a, para. 
47, 2005a, para. 42, 2005f, para. 39). Inter-country adoption must not be viewed as a 
source of babies for would-be parents in rich countries. 


Attribute Three: Safeguards for Inter-Country Adoption 


Article 21 introduces specific safeguards for inter-country adoption. Both Article 
21 paragraph (b) and the Hague Convention Article 4(b) embody a principle of 
subsidiarity. In other words, as indicated above, inter-country adoption should only 
be considered if the child cannot be cared for in their country of origin. The 
Committee has emphasised that both foster care and domestic adoption must be 
prioritised over inter-country adoption, bearing in mind the best interests of the 
child.” However, inter-country adoption can be prioritised if the alternative for the 
child is long-term institutional care in their country of birth. 


° See, for example, concluding observations for Belize (2005g, para. 47) and Lithuania (2001a). 
10 See, for example, concluding observations for Nicaragua (2010b, paras. 56-57). 
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In cases where it is considered appropriate, Article 21 requires that States Parties 
ensure that children affected by inter-country adoption are provided with equivalent 
standards and safeguards to those applicable in national adoption. In addition, the 
Optional Protocol on the sale of children, child prostitution and child pornography, 
in Articles 3 and 5, requires States Parties to take measures to criminalise any act of 
improperly inducing consent for adoption as well as making any sort of trafficking in 
children an extraditable offence. It also demands that States Parties undertake 
measures to combat illegal practices. The Committee has frequently raised grave 
concerns over the lack of normative frameworks and illegal practices placing 
children at risk of trafficking and exploitation, and demands that effective mecha- 
nisms are in place to prevent and combat such violations (1995b, para. 18, 2001b, 
para. 4). The requirement in Article 21 paragraph (d) that placement of a child must 
never result in improper financial gain for those involved is designed to protect 
against potential exploitation of the adoption process. Some concerns were 
expressed during the drafting process that this wording might imply that proper 
gain was permissible and thereby allow for a market in children (UN Commission on 
Human Rights, 1989, paras. 356, 729). However, the Hague Convention has since 
clarified (Article 32 (2) and (3)) that only costs and expenses including reasonable 
professional fees of persons involved in the adoption may be charged with no 
remuneration permitted that is unreasonably high in relation to the services rendered. 

States are encouraged to promote bilateral or multilateral arrangements and to 
ensure that such arrangements guarantee that placement of a child in another country 
is always carried out by competent authorities or organs. To this end, the Committee 
recommends to all states that have not yet done so, that they ratify the Hague 
Convention, which provides for a co-operative system between states, through 
competent authorities and accredited adoption bodies, to promote the best interests 
and rights of children (2000b, para. 31, 2017b, 2017c). 
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Chapter 20 A) 
Article 25: The Right to Periodic Review dag 
of Treatment and All Other Circumstances 

of Placement 


Gerison Lansdown and Ziba Vaghri 


States Parties recognize the right of a child who has been placed by the 
competent authorities for the purposes of care, protection or treatment of his 
or her physical or mental health to a periodic review of the treatment provided 
to the child and all other circumstances relevant to his or her placement. 


What Did Children Say? 
‘More in-depth screening process for foster parents to ensure the housing 
placement will be safe before the follow-up.’ (Western Europe/Other) 

‘The point in my life at which I became a drug addict was about a year after 
I got on my Youth Agreement. Looking back on it, I think the reason why was 
because my social worker hadn’t checked in with me in over 6 months, and I 
didn’t have any other responsible adults in my life—no outreach workers, 
advocates, nothing.’ (Western Europe/Other) 

“Social workers have regularly visit and provide both mental and physical 
care.’ (Asia-Pacific) 

They should be taken to the hospital when they are ill and they must be 
given proper/great care. E.g., going to school wearing proper uniform, be 
given all they need at school and proper (diet). (Africa) 
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Overview 


Article 25 introduces a right for children, who have been placed by competent 
authorities for the purposes of care, protection, or treatment, to have treatment of 
their physical or mental health reviewed on a periodic basis. An earlier draft included 
reference to emotional health which was subsequently removed, although in prac- 
tice, the term mental health is probably sufficiently broad to encompass emotional 
health (UN Commission on Human Rights, 1986, para. 60; Office of the United 
Nations High Commissioner for Human Rights & Rädda barnen (Society: Sweden), 
2007, p. 605). 

Article 25 was introduced into the Convention in recognition of the need for 
children, placed away from home, to be subject to independent oversight. The 
foresight of the drafters in anticipating the imperative for such protection has been 
highlighted since, in light of the widespread recent evidence that, without oversight 
and scrutiny, children placed away from home can be exposed to significant neglect 
and abuse, while individuals and institutions all too frequently fail to protect 
children’s best interests.' The aim of Article 25 is to provide a mechanism to protect 
children and ensure oversight into their circumstances by requiring regular reviews 
to ascertain, for example, the appropriateness of placement, the quality of care, the 
goals for treatment and planning, and the progress of treatment plans (Hodgkin et al., 
2007, p. 379; UN General Assembly, 2010). 

Article 25 specifies that the obligation to undertake reviews applies to all forms of 
placement in private and public care and treatment facilities provided that they are 
undertaken by competent authorities. States Parties have overall responsibility for 
determining the standards necessary to be acknowledged as a competent authority. 
Beyond these parameters, Article 25 is not prescriptive as to the nature, form, 
content, or frequency of those reviews. They are within the discretion of States 
Parties. However, the Alternative Care Guidelines do provide more detailed recom- 
mendations as to how reviews should be implemented (UN General Assembly, 
2010). In addition, the Committee has recommended that States Parties apply the 
obligation to interpret Article 25 to cover both formal and informal placements in the 
widest possible range of settings (1999a, para. 21, 1999b, para. 22). 


‘See, for example, the Final Report of the Australian Royal Commission into Institutional 
Responses to Child Sexual Abuse, https://www.childabuseroyalcommission.gov.au/; Hidden Suf- 
fering: Romania’s Segregation and Abuse of Infants and Children with Disabilities (Ahern & 
Rosenthal, 2006), and The Pindown Experience and the Protection of Children: Report of the 
Staffordshire Child Care Enquiry (Levy & Kahan, 1991). 
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Article 2 No differentiation in the quality or the frequency of the review process 
should be made on the basis of any of the prohibited grounds for discrimination. 
States Parties must ensure that they take all possible measures to identify and 
eliminate discrimination when assessing the appropriateness of placements and the 
ongoing need for care or treatment of any child who is the subject of a review 
(UN Committee on the Rights of the Child, 2003, para. 12, 2007, para. 8, 2013; UN 
Human Rights Committee, 1989; United Nations, 2003, p. 147). 


Article 3 Periodic reviews, whether they be legislative, administrative or judicial, 
must be guided by, and ensure primary and explicit consideration to, the principle of 
the best interests of the child in respect of the care, protection, and treatment being 
provided. This principle must be applied in respect of all decisions and actions taken, 
directly or indirectly (UN Committee on the Rights of the Child, 2003, para. 12). 
Article 3 (3) complements Article 25 in that it ensures monitoring of institutions, 
systems, and staff, while Article 25 focuses on the individual circumstances of the 
child. 


Article 6 Both the process and the ultimate aim of the review must be to respect and 
preserve the dignity of the child and their rights, while promoting outcomes that 
support their optimum health and development. 


Article 12(2) The right of the child to be heard, either directly or through a 
representative, in any judicial or administrative proceeding affecting them, applies 
equally to periodic reviews. The Committee has emphasised that children should be 
provided with information about when, where, and how any review is to take place, 
and be afforded the opportunity to be present and to express their views. Children 
who are not able or willing to express a view are entitled have a representative to act 
on their behalf. The proceedings must be accessible and child friendly 
(UN Committee on the Rights of the Child, 2009a, paras. 65—66). 


Articles Related to or Linked to Article 25 


Article 5 requires that the evolving capacities of the child are taken into account 
within the review process. 

Article 16 recognises the child’s right to privacy and dignity throughout the 
review process. 

Article 19 establishes the right to protection including for children placed for 
care, protection or treatment, as such children can be particularly vulnerable to 
abuse. 

Article 20 is closely linked to Article 25 as all children who are provided with 
care by the State are entitled to periodic reviews of their placement. 
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Article 22 addresses the right of children seeking asylum or considered a refugee 
and such children, placed by state in care, are entitled to periodic reviews in the same 
way as any other child. 

Article 23 (1) focuses on the rights of children with disabilities, who are entitled 
to reviews of their care and treatment to address the efficacy and impact any 
institutional or other forms of care. 

Article 39 provides that if a review process finds that the child’s rights have been 
violated or neglected, there should be appropriate reparation, including compensa- 
tion, and, where needed, measures introduced to promote physical and psychological 
recovery, rehabilitation and reintegration (UN Committee on the Rights of the Child, 
2003, para. 24). 


Relevant Instruments 


UN Universal Declaration of Human Rights (1948), Articles 8 and 10 
International Covenant on Civil and Political Rights (1966), Article 9 
International Convention on the Elimination of All Forms of Racial Discrimina- 

tion (1966), Article 6 
UN Convention on the Elimination of All Forms of Discrimination against 

Women (1979), Article 2 
UN Convention against Torture and Other Cruel, Inhuman or Degrading Treat- 

ment or Punishment (1984), Article 13 
UN Convention on the Rights of Persons with Disabilities (2006), Article 12 


Attributes 


Attribute One: Scope and Authorisation of Periodic Reviews 


Despite the more restrictive wording of Article 25 as applying specifically to those 
children placed for purposes of care, protection, or treatment, the Committee, in its 
earlier reporting guidelines, interpreted the obligations under Article 25 to extend to 
the widest possible range of care environments for children, including, for example, 
those placed as a consequence of homelessness, abandonment, asylum or refugee 
status, children in institutional care, and those in conflict with the law (1996). 
Certainly, it imposes an obligation on States Parties to ensure that any child needing 
a placement, without which they would suffer from a lack of care, protection, or 
physical or mental health treatment, must have their situation reviewed on a period- 
ical basis. 

Furthermore, the wording of Article 25 states that it applies only to those 
placements that have been made by a competent authority. Both public and private 
bodies can be recognised as competent authorities for this purpose. During the 
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drafting of the Convention, a decision was made to remove reference to placement 
“with competent State authorities,’ presumably in acknowledgement that the provi- 
sion should apply more widely to include private bodies (UN Commission on 
Human Rights, 1986, para. 60; Office of the United Nations High Commissioner 
for Human Rights & Rädda barnen (Society: Sweden), 2007). However, the state 
should establish the legal standards for determining whether to grant an authority the 
legal competency to place a child, and the associated monitoring of compliance with 
those standards (UN General Assembly, 2010, paras. 23, 55). Despite the clear 
implication in the text of Article 25 that it applies only to children placed by 
competent authorities, the Committee has, at times, recommended to States Parties 
that they should introduce review mechanisms for children placed in informal forms 
of alternative care 7 


Attribute Two: Periodicity and Content of Reviews 
of the Placement 


Article 25 does not define how frequently reviews should take place. The Alternative 
Care Guidelines suggest that a thorough review should be undertaken at least every 
3 months (UN General Assembly, 2010, para. 67). However, the nature of the 
placement, its duration, and the needs of the children concerned will vary widely 
and will necessarily influence the periodicity with which they need to take place. The 
Committee has affirmed this approach arguing for decisions to be made on a case-by- 
case basis (2005, para. 667). Factors determining the frequency of reviews can 
include the individual circumstances of the child, and the importance of assessing 
both the necessity and the suitability of the placement (Cantwell et al., 2012). 

No guidance is given by Article 25 about the content of the review process and by 
whom it should be undertaken. Tobin and Luke suggest that an effective system of 
review must ensure independent oversight of the institution, organisation, or indi- 
vidual with whom the child is placed, by individuals suitably qualified to perform the 
review (2019, p. 980). In terms of the content of the review, the wording of Article 
25 makes clear that it needs to address not only the treatment of the child but also ‘all 
other circumstances relevant to his or her placement.’ 

The Alternative Care Guidelines propose that reviews should address ‘the appro- 
priateness of his/her care and treatment, taking into account his or her family 
environment and the adequacy and necessity of the current placement’ 
(UN General Assembly, 2010, para. 67). Persons undertaking the review must 
consider if the placement is reasonable, in terms of providing care, protection, or 
treatment, and whether there are other approaches that could avoid the need for 
alternative care. They must also consider the suitability of the placement in terms of 


See, for example, concluding observations for Guinea (1999a, para. 21) and Qatar (2009b, 
para. 46). 
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its capacity to ensure respect for the rights of the child being cared for. Thus, 
consideration should be given to the quality of the environment, the extent to 
which the child’s needs are being met, the provision of education, access to medical 
treatment as necessary, opportunities for play and recreation, and respect for the 
child’s religion, culture and language. The review should also give consideration to 
the long-term needs of the child, with consideration given to the reintegration with 
their family, where appropriate, or to permanent placements to avoid frequent 
changes of settings (UN Committee on the Rights of the Child, 2006, para. 
39, 2012, para. 47(e)). 


Attribute Three: Accountability and Transparency 


The Committee has highlighted that “children’s special and dependent status creates 
difficulties for them in pursuing remedies for breaches of their rights’ (2003, para. 
24). This vulnerability lends significance to the value and necessity for periodic 
reviews, and the need for the review process to be transparent, inclusive, and 
accountable. The Alternative Care Guidelines recommend that children should be 
involved, as well as all persons involved in the child’s life, including parents, legal 
guardians, and potential foster carers and other caregivers (UN General Assembly, 
2010, para. 6). While Article 12 does not insist that the child’s views are determi- 
native, the Committee has strongly recommended that just listening to the child is 
insufficient: the views of the child have to be seriously considered in all cases where 
when the child is capable of forming her or his own views (2009a, para. 28). Equally, 
it must be recognised that the child’s participation in the review process is a right, not 
an obligation. They should be provided with information about the review process, 
its purpose, who will be participating, location, and timing but they are entitled to 
choose to exclude themselves from the process, and should not be put under any 
pressure to take part against their wishes (UN Committee on the Rights of the Child, 
2009a, para. 16). In all circumstances, they should be fully informed about the 
outcomes of the review. 

Once a review has taken place, its findings must be fully implemented. However, 
if a child, or representative acting on the child’s behalf, is dissatisfied with the 
outcome of the review, the failure to act on the findings, or, indeed, a failure to 
conduct a review, there should be a complaints mechanism in place through which 
the child can seek redress. Complaints mechanisms must be child friendly, expedi- 
tious with timely remedies, and offer a confidential process to encourage children to 
share their views and wishes and have their concerns appropriately resolved 
(UN Committee on the Rights of the Child, 2003, para. 24). 
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Part IV 
Disability, Health, and Welfare Rights 


Articles 23, 24, 26, 27 and 33 


Introduction 


This part addresses a core set of the economic and social rights relating to health and 
welfare, including disability, health, incorporating protection from drug misuse, an 
adequate standard of living, and social security. 

Article 23 represented a breakthrough in recognition of the rights of children with 
disabilities. It was a unique provision in a human rights treaty and its inclusion in the 
Convention on the Rights of the Child (the Convention) establishes emphatically 
that children with disabilities are rights holders, challenging the traditional welfare 
model that constructs them as objects of pity or passive recipients of care and 
protection. Its focus on the goals of ensuring dignity, self-reliance, and participation 
in the community for children with disabilities affords them visibility and inclusion. 
Coupled with the explicit demand in Article 2 that disability is a ground for 
protection against discrimination, Article 23 provides recognition of children with 
disabilities as entitled to equal rights and treatment with all other children. It also 
elaborates a broad range of measures required by States Parties to give effect to those 
goals, including a commitment to international cooperation. 

Article 24, the right to health, builds on earlier provisions in the International 
Covenant on Economic, Social and Cultural Rights. It asserts that every child has the 
right to the highest attainable standard of health and access to appropriate health 
services. The consequent obligations on States Parties reiterate those in the Covenant 
but include an additional focus on addressing disease and malnutrition, through 
provision of food and clean drinking water, emphasise the importance of health 
education and family planning services, and add an obligation to adopt measures that 
abolish harmful traditional practices. Moreover, by introducing a further health 
perspective, Article 33 represents an innovative provision introducing obligations 
to protect children from illicit use of narcotic drugs. Overall, the Committee on the 
Rights of the Child (the Committee) has provided significant guidance to States 
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Parties on the implementation of health rights, through its Concluding Observations 
and General Comments, including on Article 24 itself and on migration, adoles- 
cence, HIV/AIDs, and harmful practices. 

Finally, Articles 26 and 27 address issues relating to children’s living standards 
and social security. Both articles recognise the child as a subject of rights who cannot 
simply be subsumed within the family. Specific recognition must be afforded to their 
right of an adequate standard of living for their full development and to any 
necessary social security benefits to support that goal. While the parents or other 
caregivers are recognised as having primary responsibility for the provision of care 
of their children, Articles 26 and 27 place explicit obligations on States Parties to 
support parents in that role. 

Together these articles provide a framework of provision for children to secure 
and protect their best interests and optimum development. The obligations on States 
Parties in respect of economic and social rights is that they undertake measures to the 
‘maximum extent of their available resources, and where needed, within the frame- 
work of international co-operation.’ This wording mirrors that used by the Interna- 
tional Covenant and is included in recognition of the resource constraints faced by 
some States Parties in guaranteeing certain rights. However, the Committee has 
made clear that this wording does not imply that these rights are merely aspirational 
and that their implementation can be deferred. Rather, it affirms that they do impose 
an immediate obligation and that States Parties must introduce targeted measures as 
expeditiously and effectively as possible towards the full realisation of these rights 
(UN Committee on the Rights of the Child 2007). 

Regardless of progressive realisation, States Parties have minimum core obliga- 
tions that must be met at all times. The Committee also emphasises that when States 
Parties ratify the Convention, they undertake obligations not only to implement it 
within their jurisdiction, but also to support global implementation through devel- 
opment cooperation (2003, para. 7). 
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Chapter 21 A) 
Article 23: The Rights of Children gag 
with Disabilities 


Gerison Lansdown 


1. States Parties recognize that a mentally or physically disabled child should 
enjoy a full and decent life, in conditions which ensure dignity, promote 
self-reliance and facilitate the child’s active participation in the community. 

2. States Parties recognize the right of the disabled child to special care and 
shall encourage and ensure the extension, subject to available resources, to 
the eligible child and those responsible for his or her care, of assistance for 
which application is made and which is appropriate to the child’s condition 
and to the circumstances of the parents or others caring for the child. 

3. Recognizing the special needs of a disabled child, assistance extended in 
accordance with paragraph 2 of the present article shall be provided free of 
charge, whenever possible, taking into account the financial resources of 
the parents or others caring for the child, and shall be designed to ensure 
that the disabled child has effective access to and receives education, 
training, health care services, rehabilitation services, preparation for 
employment and recreation opportunities in a manner conducive to the 
child’s achieving the fullest possible social integration and individual 
development, including his or her cultural and spiritual development 

4. States Parties shall promote, in the spirit of international cooperation, the 
exchange of appropriate information in the field of preventive health care 
and of medical, psychological and functional treatment of disabled chil- 
dren, including dissemination of and access to information concerning 
methods of rehabilitation, education and vocational services, with the aim 
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of enabling States Parties to improve their capabilities and skills and to 
widen their experience in these areas. In this regard, particular account shall 
be taken of the needs of developing countries. 


What Did Children Say? 

“Existence of laws such as anti-discrimination law would protect children with 
disabilities from discrimination. Some children with disabilities have been 
abused by other people.’ (Asia-Pacific) 

“Government should give free assistive devices. Our [district] sometimes 
gives away assistive devices during medical missions only and upon request 
from the Department of Health. Sometimes patients in public hospitals have to 
pay for these assistive devices.’ (Asia-Pacific) 

‘Provision of free equipment and services e.g., Braille textbooks, wheel- 
chairs, hearing aids, cane and glasses.’ (Latin America/Caribbean) 


Overview 


The struggle for recognition of the equal rights of persons with disabilities, including 
children, dates back many decades. Although United Nations declarations in the 
1970s affirmed equal civil and political rights, ' it was not until the adoption of the 
Convention, in 1989, that a reference to disability rights was formally embodied in a 
human rights treaty. Article 2 of the Convention includes reference to disability as a 
ground for protection from discrimination, and Article 23 provides a dedicated focus 
on the rights of children with disabilities. 

The initial draft presented to the Working Group in 1979 comprised a brief text 
simply affording special treatment, education, and care to children who are ‘phys- 
ically, mentally or socially handicapped’ (Office of the United Nations High Com- 
missioner for Human Rights & Radda Barnen (Society: Sweden), 2007, p. 564). 
Subsequent discussion highlighted the importance of affirming the equal rights of 
children with disabilities, and thereby the right to the services and provisions 
necessary for them to ensure the enjoyment of those rights. The Working Group 
also debated the balance of responsibility for care of children with disabilities 
between the parents and the state. It concluded that, although parents continue to 
have primary responsibilities, the state carries the primary obligation for the financial 


! See, for example, the 1971 Declaration on the Rights of Mentally Retarded Persons and the 1974 
Declaration on the Rights of Disabled Persons. The 1948 Universal Declaration of Human Rights, 
in article 25, included reference to the right to security in the context of unemployment, sickness, or 
disability. 
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burden of services, which must be made available for children with disabilities free 
of charge wherever possible. 
The final text of Article 23 seeks to achieve several objectives: 


e to afford recognition that children with disabilities should be able to enjoy a 
decent life with full participation in the community 

e to recognise their right to special services necessitated by virtue of their disability 

e to ensure that children with disabilities have access to education, health care, 
rehabilitation, preparation for employment and recreation, free of charge subject 
to the financial resources of parents, to enable them to achieve the fullest possible 
integration and development 

e to promote international cooperation. 


It is important, however, when addressing the rights of children with disabilities, 
that States Parties consider their rights in respect of the Convention in its entirety, 
and not simply in respect of Article 23 (UN Committee on the Rights of the Child, 
2007a, para. 5). 

Since the adoption of the Convention, the rights of persons with disabilities, 
including children, have subsequently been significantly enhanced beyond the pro- 
visions of the Convention, with the elaboration of the Standard Rules for the 
Equalisation of Opportunities for Persons with Disabilities in 1993, and, most 
importantly, with the adoption by the United Nations General Assembly in 2006 
of the Convention on the Rights of Persons with Disabilities (CRPD). 

This comprehensive treaty, which includes a dedicated article on children with 
disabilities, does apply equally and in its entirety to children, and represents a 
paradigm shift in the attitudes and treatment of persons with disabilities, from seeing 
them as objects of charity to subjects of rights. It recognises that persons with 
disabilities include those ‘who have long-term physical, mental, intellectual or 
sensory impairments which in interaction with various barriers may hinder their 
full and effective participation in society on an equal basis with others’ (UN General 
Assembly, 2006, Article 1). Accordingly, whereas Article 23 identifies the obliga- 
tion to provide services to address and help mitigate exclusion as a consequence of 
children’s disabilities, the CRPD addresses the need to remove the barriers that serve 
to deny those with disabilities from equal and inclusive participation without 
discrimination. This human rights-based approach has been adopted and reinforced 
by the Committee, which has also consistently recommended ratification and imple- 
mentation of the CRPD (2007a, para. 5, 2009, para. 54, 2010, para. 51). However, 
the continued inclusion of Article 23 within the health and welfare cluster of the 
reporting guidelines maintains its characterisation as a medical or welfare issue 
rather than an issue of discrimination (UN Committee on the Rights of the Child, 
2005a). 

It is worth noting that language has changed between the drafting of the two 
treaties. For example, the Convention uses the term ‘special care’ which has been the 
subject of much subsequent criticism in that it perpetuates a welfare or individualised 
approach to disability. The CRPD, in contrast, speaks of ‘specialist or support 
services,’ language that has now been widely adopted by the Committee (Byrne, 
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2019, p. 871). The Convention also refers to ‘integration’ whereas the CRPD 
demands ‘inclusion.’ While the former can simply mean placing children with 
disabilities within a mainstream environment, with the onus on them to adapt, the 
latter demands that the environment itself is adapted to become meaningfully 
inclusive (UN Committee on the Rights of Persons with Disabilities, 2016, para. 
11), and accordingly, is now generally the preferred term employed by the 
Committee. 


General Principles 


Article 2 Article 2 represents the first ever inclusion of disability as a ground for 
protection against disability in a human rights treaty. The Committee highlights the 
vulnerability of children with disabilities to direct and indirect discrimination and 
urges States Parties to legislate disability as a forbidden ground for discrimination in 
their constitutions or within wider non-discrimination legislation. The Committee 
also presses for effective and accessible remedies for violations, and campaigns to 
raise awareness of discrimination (2005b, para. 53, 2007b, para. 9). It is important to 
recognise that the obligation to promote the dignity of children with disabilities 
demands that they are not subjected to discrimination (Byrne, 2019, p. 865). 


Article 3 The obligation to ensure that the best interests of children are taken as a 
primary consideration extends to public or private welfare institutions, including 
those that provide services for children with disabilities (UN Committee on the 
Rights of the Child, 2013a). All decisions concerning children with disabilities must 
be guided by this principle, in line with the interpretation provided by the Committee 
in its General Comment on best interests. 


Article 6 Children with disabilities have an equal right to life and optimum 
development with all other children, but discrimination can serve to reduce survival 
prospects and quality of life (UN Committee on the Rights of the Child, 2006, para. 
11 (b) (ii). Accordingly, practices that serve to deny them these rights, for example 
abandonment, infanticide, and discrimination in the provision of medical treatment, 
need to be addressed (UN Committee on the Rights of the Child, 2007a, para. 31; 
UN General Assembly, 2006 Article 25, para (f)). In addition, the UN Study on 
Violence has identified children with disabilities as a group of children especially 
vulnerable to violence (Pinheiro, 2006), which will necessarily impede their opti- 
mum development. And, also relevant to the right to life and optimum development, 
the Committee has expressed deep concern about the prevailing practice of forced 
sterilisation of girls with disabilities and urged States Parties to prohibit this practice. 
Early assessment and identification are imperative if children with disabilities are to 
achieve their optimum development (UN Committee on the Rights of the Child, 
2007a, paras. 56-57; UN General Assembly, 2006 Article 23, para 3). 
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Article 12 Children with disabilities are commonly excluded from opportunities to 
contribute to decisions that affect their lives. The Committee emphasises the obli- 
gation on States Parties to provide the necessary support to children with disabilities 
to enable them to express their views, and to provide training for parents and 
professionals on promoting and respecting the evolving capacities of children with 
disabilities to take increasing responsibilities for decision-making in their lives 
(2007a, para. 32). The Committee encourages advocacy at the national and local 
levels to promote the effective participation of children with disabilities in matters 
that affect them.” The CRPD re-asserts Article 12 of the Convention with regard to 
children with disabilities and demands that this is ensured on an equal basis with 
other children and that they are provided with disability and age-appropriate assis- 
tance to realise that right (UN General Assembly, 2006 Article 7, para 3). It also 
demands that children with disabilities, through their representative organisations, 
are consulted when legislation and policies affecting them are being developed and 
implemented (UN General Assembly, 2006, Article 4, para 3). 


Articles Related or Linked to Article 23 


As children with disabilities have the same rights as other children, all the articles in 
the Convention are of potential relevance but of particular significance are: 


e Article 5, as the evolving capacities of children with disabilities are commonly 
disregarded and they are denied opportunities to take increasing responsibility for 
decision-making in their own lives (Byrne, 2012, p. 419). 

e Article 7, since children with disabilities are more likely than other children not 
to be registered at birth. 

e Article 8, as institutionalisation, a practice more common for children with 
disabilities, can result in loss of family relations and identity. 

e Article 9, as children with disabilities are more likely to be separated from their 
parents and placed in institutions. 

e Article 18, since the requirement on States Parties to provide support for families 
to facilitate community-based care has added significance for children with 
disabilities to reduce vulnerability to institutional placement. 

e Articles 19 and 34, as children with disabilities are disproportionately vulnerable 
to physical, sexual and emotional violence, and when they do experience vio- 
lence, it is more likely to go unreported and unchallenged (UN Secretary General, 
2011, paras. 45—49). 

e Article 20, since disproportionate numbers of children with disabilities are 
deprived of a family environment and placed in the care of the state. 


?See, for example, concluding observations for Chile (2015, para. 56). 
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e Article 21, as although children with disabilities are more likely to be placed in 
care, they are less likely than other children to be placed for adoption and thereby 
have the opportunity for family-based care. 

e Article 24, since many children with disabilities are denied equal rights to health 
care treatments, as a result of discriminatory quality of life assessments, lack of 
resources, information, transport, or appropriately targeted programmes 
(UN Committee on the Rights of the Child, 2007b, para. 51). 

e Article 25, as it is of particular importance that periodic reviews are undertaken 
for children with disabilities placed in the care of the state, and that these reviews 
are made accessible and safe through the provision of disability-appropriate 
information and communication. 

e Articles 26 and 27, since multiple factors contribute to families of children with 
disabilities being particularly likely to be living in poverty, including additional 
costs associated with the disability, and discrimination in the provision of health 
insurance schemes (UN General Assembly, 2006, Article 28; UN Secretary 
General, 2011, paras. 41—43). 

e Articles 28 and 29, as children with disabilities are entitled to education based on 
equality of opportunity. 

e Article 31, since the Committee draws attention to the significant barriers imped- 
ing the right to play and recreation for children with disabilities, and welcomes 
Article 30 of the CRPD, requiring States Parties to ensure that children with 
disabilities have equal access with other children to participate in play, recreation, 
sporting and leisure activities including in the mainstream system 
(UN Committee on the Rights of the Child, 2013b, para. 50). 

e Articles 37 and 40, as children with disabilities, in particular those with psycho- 
social and intellectual impairments, may be particularly vulnerable within the 
juvenile justice system, with a lack of appropriate provision for their needs 
(UN Committee on the Rights of the Child, 2007b, para. 4 (a), 2019). 


Relevant Instruments 


UN Universal Declaration of Human Rights (1948), Article 25 

UN Declaration on the Rights of Mentally Retarded persons (1971) 

UN Declaration on the Rights of Disabled Persons (1975) 

UN World Programme of Action Concerning Disabled Persons (1982) 

UN Standard Rules on the Equalization of Opportunities for Persons with Dis- 
abilities (1993) 

UN Convention on the Rights of Persons with Disabilities (2006), with particular 
reference to Article 7 although the Convention as a whole extends to children with 
disabilities 
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Attributes 


Attribute One: Inclusive Environments to Promote Dignity, 
Independence, and Participation 


Paragraph 1 of Article 23 demands that States Parties recognise that children with 
disabilities should have full and decent lives in conditions that ensure dignity, 
promote self-reliance, and facilitate participation. The Committee emphasises that 
measures taken by States Parties, in respect of realising the rights of children with 
disabilities, must be directed to this goal (2007a, para. 11). Accordingly, it consis- 
tently affirms the need for States Parties to adopt a human rights-based model of 
disability with comprehensive, cross-departmental strategies to ensure legislation, 
policies, services, and funding are directed towards the fullest possible inclusion. 
This would apply, for example, in respect of the rights to health, education, play and 
recreation, protection from violence, family-based alternative care, and an adequate 
standard of living.* 

The CRPD also affirms that any social protection measure must be provided 
based on equality of opportunity and without discrimination. Priority investment, in 
particular, is required to introduce inclusive educational environments and bring an 
end to the practice of institutionalisation of children with disabilities (UN Committee 
on the Rights of Persons with Disabilities, 2016, paras. 64, 67—68). Such develop- 
ments should be coordinated across government and supported at the highest level. 
Significantly, in the children’s consultation for General Comment no. 19 on public 
expenditure, the Committee highlighted the need for sufficient funding for all 
children and demanded that ‘children with special needs’ should not be forgotten 
(2016, para. 8). 

Action by States Parties is also needed to address the wider economic, cultural, 
social, legal, attitudinal, physical, and communication barriers elaborated in the 
CRPD that must be removed in order to achieve effective inclusion, participation, 
and respect for the dignity of the child. Such action includes measures in respect of 
non-discrimination, awareness-raising, accessibility, equal recognition before the 
law, access to justice, liberty and security, respect for personal and mental integrity, 
mobility, privacy, respect for home and the family, and participation in political, 
public and cultural life.* 


Convention on the Rights of the Child, Article 23, paragraph 3. See also, for example, concluding 
observations for Spain (2018, para. 31) and Guatemala (2017, para. 30), CRC/C/GTM/CO/5-6, 
2018, para 30. 

+See CRPD Articles 8, 9, 12, 13, 17, 20, 22, 23, 29 and 30 (UN General Assembly, 2006); and also 
Convention on the Rights of the Child General Comment no. 9, The rights of children with 
disabilities (UN Committee on the Rights of the Child, 2007a, para. 5). 
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Attribute Two: Access to Targeted Assistance and Services 


In addition to the removal of barriers to ensure the creation of inclusive environ- 
ments, Article 23 requires, in paragraph 2, that States Parties recognise the right of 
children with disabilities to targeted care and services appropriate to their condition 
and to the circumstances of the parents or other carers. Such services should be 
designed to ensure the realisation of the children’s rights and optimum inclusion, and 
can include, for example, early assessment, identification and treatment 
programmes, alternative family care provision for children unable to be cared for 
at home, respite care, social security allowances, targeted measures to ensure birth 
registration, aids and adaptation, and access to assistive technologies 
(UN Committee on the Rights of the Child, 2007a, paras. 35-36, 45—46, 51-52, 
56-57, 2014, para. 45). The Committee has stressed that, in accordance with 
paragraph 3 of Article 23, provision of these services and assistance should be 
provided free of charge whenever possible and should be recognised as a matter of 
high priority (2007a, para. 14). The CRPD insists that within an inclusive education 
system, from which children with disabilities must not be excluded due to disability, 
they must also be provided with reasonable accommodation and individualised 
support measures to enable them to maximise their educational opportunities 
(UN General Assembly, 2006, Article 28, para 1 and 2 (a), (c), and (d)). 


Attribute Three: International Cooperation 


States Parties have an obligation to cooperate with one another in the promotion of 
respect for human rights, including the rights of the child (UN Committee on the 
Rights of the Child, 2016, para. 39). Article 23, paragraph 4, requires that States 
Parties promote international cooperation and information exchange in respect of 
children with disabilities, obligations that, the Committee notes, have generally been 
poorly implemented (2007a, para. 15). The CRPD also affirms the importance of 
international cooperation between relevant international and national organisations 
and civil society, in particular organisations of persons with disabilities to support 
capacity-building research and scientific knowledge, and technical assistance 
(UN General Assembly, 2006, Article 32). 

International cooperation in respect of disability has two core priorities. First, it 
needs to support measures to address the causes of disability, for example, diseases, 
poverty, malnutrition, accidents, child labour, hazardous environments, and armed 
conflict. In this regard, States Parties need to seek technical and financial assistance, 
including from UN agencies, as well as, for example, promoting cooperation in the 
removal of landmines and unexploded ordnance (UN Committee on the Rights of 
the Child, 2007a, paras. 23, 53-55). Second, it must be directed to the realisation of 
the rights of children with disabilities. The Committee encourages States Parties to 
ensure that in the framework of bilateral or multilateral assistance, particular 
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attention is paid to children with disabilities. Such assistance should facilitate the 
exchange and support of best possible knowledge and involve development and 
implementation of special programmes to promote inclusion, with dedicated budgets 
attached. It recommends that the international community adopt innovative 
approaches to raising funds, including resources from governments and the private 
sector (UN Committee on the Rights of the Child, 2007a, paras. 22-23). It also 
encourages knowledge exchange, particularly in respect of medical knowledge and 
good practice, early assessment and identification, and support for families. Interna- 
tional assistance providing financial support for all forms of segregated residential 
mental health institutions and services should be ended (UN Human Rights Council, 
2017, para. 94(a)). 
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Chapter 22 A) 
Article 24: The Right to Health geat 


Christian Whalen 


Article 24 

1. States Parties recognize the right of the child to the enjoyment of the highest 
attainable standard of health and to facilities for the treatment of illness and 
rehabilitation of health. States Parties shall strive to ensure that no child is 
deprived of his or her right of access to such health care services. 

2. States Parties shall pursue full implementation of this right and, in partic- 
ular, shall take appropriate measures: 


(a) To diminish infant and child mortality; 

(b) To ensure the provision of necessary medical assistance and health care 
to all children with emphasis on the development of primary 
health care; 

(c) To combat disease and malnutrition, including within the framework of 
primary health care, through, inter alia, the application of readily 
available technology and through the provision of adequate nutritious 
foods and clean drinking water, taking into consideration the dangers 
and risks of environmental pollution; 

(d) To ensure appropriate pre-natal and post-natal health care for mothers; 

(e) To ensure that all segments of society, in particular parents and chil- 
dren, are informed, have access to education and are supported in the 
use of basic knowledge of child health and nutrition, the advantages of 
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breastfeeding, hygiene and environmental sanitation and the prevention 
of accidents; 

(f) To develop preventive health care, guidance for parents and family 
planning education and services. 


3. States Parties shall take all effective and appropriate measures with a view 
to abolishing traditional practices prejudicial to the health of children. 

4. States Parties undertake to promote and encourage international coopera- 
tion with a view to achieving progressively the full realization of the right 
recognized in the present article. In this regard, particular account shall be 
taken of the needs of developing countries. 


What Did Children Say? 
‘Parents—instead of making additions like—I know that this is beliefs that 
stems with it, but they should use logical decisions. They shouldn’t like put 
their child in risk. Again the vaccination thing. They should think twice before 
saying no, we are going to do it because even if that autism thing is an actual 
thing, we rather have a child living in autism than not living at all.’ (Asia- 
Pacific) 

‘Providing free vaccines and vaccinations in schools, colony and societies.’ 
(Asia-Pacific) 

“Don’t give children only information, but give them pictures, do some 
activity or play as a way of spreading awareness.’ (Asia-Pacific) 

To ensure this right, every child, especially those isolated/living in reserves, 
or small communities, should have access to health care with hospital that 
have enough staff. (Western Europe/Other) 


Overview 


Article 24 sets out a fundamental right to the maximum attainable standard of health. 
This language is consistent with the human rights standards embodied in the 
International Covenant on Economic Social and Cultural Rights, but also with 
Article 6 and its insistence that States Parties ensure ‘to the maximum extent possible 
the survival and development of the child.’ The basic economy of this provision 
reflects the first draft of the Polish delegation of 1989 (S. Detrick et al., 1992, p. 344). 

Following non-governmental organisation submissions, paragraph 3 was inserted 
to abolish traditional practices harmful to children. Express reference to female 
circumcision was left out in favour of the broader language adopted, on the under- 
standing that these terms were well established and defined in the 1986 report of the 
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Working Group on Traditional Practices affecting the Health of Women and Chil- 
dren (S. Detrick et al., 1992, p. 352). 

Paragraph 4 was added later to address the concerns of some states that the vast 
majority of premature infant death resulting from disease occurs in developing 
countries (S. Detrick et al., 1992, p. 353).' A further paragraph prohibiting medical 
experimentation, investigation, or treatment harmful to children was dropped from 
the final text due to the lack of consensus on language. 

In its final form, Article 24 reflects the perspective of the drafters that the right to 
health cannot be understood in narrow bio-medical terms or limited to the delivery of 
health services. Rather, in its reference, for example, to food, water, sanitation, and 
environmental dangers, it recognises the wider social and economic factors that 
influence and impact on the child’s state of health (Tobin, 2019, p. 909). Thus, the 
text of Article 24 sets out: 


e a broad right to health for all children combined with a right of access to health 
services 

e apriority focus on measures to address infant and child mortality, the provision of 
primary health care, nutritious food and clean drinking water, pre-natal and post- 
natal care, and preventive health care, including family planning 

e the need for effective measures to abolish traditional practices harmful to chil- 
dren’s health 

e a specific obligation on States Parties to cooperate internationally towards the 
realisation of the child’s right to health everywhere, having particular regard to 
the needs of developing countries (Kilkelly, 2015). 


While the provision is framed in relation to pressing priorities at the time of 
drafting, like all human rights provisions in the Convention, Article 24 is part of a 
living tree; recent General Comments and Concluding Observations have 
emphasised the significance of Article 24 not just for physical health but also, for 
example, for ‘new morbidities’ (2013, para. 5)° related to mental and emotional well- 
being (2013, paras. 5, 38, 39, 109), and for rights to sexual and reproductive health 
(2013, para. 24). Furthermore, the Committee has endorsed the respect, protect, and 
fulfil, typology, adopted by the Committee on Economic, Social and Cultural Rights, 
that the right to health imposes obligations to ensure that States Parties do not violate 
the child’s right to health, take measures to prevent third parties violating the right to 
health, and take appropriate measures to fulfil health rights through provision of 
services (2013, para. 71). 


‘Regrettably, the problem remains pervasive since 1989, as WHO estimated in 2017 that children in 
sub-Saharan Africa are 15 times more likely to die before 5 years of age than children in the 
developed world (World Health Organization, 2017). See also, current Facts Sheets (World Health 
Organization, 2020). 

? See also, Leading the realization of human rights to health and through health: report of the High- 
Level Working Group on the Health and Human Rights of Women, Children and Adolescents 
(High-Level Working Group on the Health and Human Rights of Women, Children and Adoles- 
cents, 2017). 
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General Principles 


Article 2 Children’s right to health is often compromised by their minority status or 
by other discrimination in health services, whether overt or unintentional. The 
obligation to ensure equal access to health services requires that specific measures 
be taken to reach children in vulnerable sectors, such as infants, children with 
disabilities, children in remote or rural areas, living in poverty, or in institutionalised 
care, as well as children with minority gender identities or sexual orientations. 
Providing health services in multilinguistic and multi-ethnic states requires accom- 
modations to ensure that health services, including proper instructions to consent to 
care and for post discharge care, can be properly administered. The Convention itself 
and the Committee in its General Comment draw particular attention to gender- 
based discrimination, in relation to sex selection practices in reproductive health, 
harmful traditional practices, feeding practices, etc. (UN Committee on the Rights of 
the Child, 2013, para. 9; UN General Assembly, 1990, Article 24, (3)). 


Article 3 Determining a child’s best interests in a health care setting requires a 
holistic rights-based approach that goes beyond a purely medical framework 
(Kilkelly, 2015, p. 219). The Committee has stated that the determination of a child’s 
best interests needs to be based upon ‘their physical, emotional, social and educa- 
tional needs, age, sex, relationship with parents and caregivers, and their family and 
social background, and after having heard their views according to Article 12 of the 
Convention’ (2013, para. 12). This principle must guide decision-making in policy 
matters as well as in individual case plans (UN Committee on the Rights of the 
Child, 2013, para. 12). It should be a primary consideration and supersede economic 
considerations (UN Committee on the Rights of the Child, 2013, para. 12). The 
integrity of the family and parent child bonds are important best interests’ consid- 
erations and should not lightly be disrupted (UN Committee on the Rights of the 
Child, 2013, para. 15). 


Article 6 This General Principle requires States Parties to ensure the child’s right to 
survival and development to the maximum extent possible and serves as a capstone 
right to the health rights set out in Articles 23, 24 and 25. As Kilkelly has observed, it 
‘makes it clear that children are entitled to a standard of health that is commensurate 
with their healthy development’ (2015, p. 218). This requires a commitment to child 
rights, together with a public health and social determinants approach. In the 
Committee’s view, this includes ‘individual factors such as age, sex, educational 
attainment, socio-economic status and domicile; determinants at work in the imme- 
diate environment of families, peers, teachers and service providers, notably the 
violence that threatens the life and survival of children as part of their immediate 
environment; and structural determinants, including policies, administrative struc- 
tures and systems, social and cultural values and norms’ (2013, para. 17).* Specif- 
ically, Article 6 supports health policy in relation to all matters addressing infant 


3See also, General Comment no. 3 on HIV/AIDS (UN Committee on the Rights of the Child, 2003). 
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mortality, including maternal health in the perinatal period and parental health 
behaviours (UN Committee on the Rights of the Child, 2013, para. 18). The 2018 
Nurturing Care Framework reinforces, with the lens of economic impacts, the 
benefits of this holistic approach to development, which extends well beyond 
survival interests and requires a much higher level of commitment from States 
Parties in terms of resources and political will (Puras, 2015, paras. 14-23; World 
Health Organization et al., 2018). 


Article 12 The child’s right to express their views and to have them considered is 
important in informing health service provision in individual cases, but equally 
important in informing the development of health policy (Kilkelly, 2015, p. 19). 
The Committee insists that the child’s voice needs to be considered on the broadest 
range of health policy matters: ‘including, for example, what services are needed, 
how and where they are best provided, barriers to accessing or using services, the 
quality of the services and the attitudes of health professionals, how to strengthen 
children’s capacities to take increasing levels of responsibility for their own health 
and development, and how to involve them more effectively in the provision of 
services, as peer educators’ (2013, para. 19). The age of consent to medical treatment 
in each state is not determinative of the duty health care providers have to consult 
young patients, in respect of information or understanding about their treatment 
(Kilkelly, 2015, p. 19).* The Committee recognises that children’s evolving capac- 
ities have a bearing on their independent decision-making on their health issues but 
invites States Parties to recognise that some children may be provided fewer 
opportunities to exercise autonomy in various health care decisions (2013, para. 21). 


Articles Related or Linked to Article 24 


Article 5, recognises the parents’ rights and obligations to provide guidance and 
direction to their children, including in health matters 

Article 7 affirms the child’s right to be registered at birth, without which some 
children may denied access to health care 

Article 9, the right to not be separated from one’s parents, has implications for 
hospitals and health care providers 

Articles 13 and 17, the child’s right to receive information, both in care settings 
and more generally aimed at the promotion of their well-being and physical and 
mental health 

Article 14, the child’s freedom of conscience, thought and religion often inter- 
sects with health care provision 

Article 16, the child’s right to privacy and the inviolability of his or her family 
life in relation to health records and health care services is of universal concern 


4See also, Child Friendly Health care: The Views and Experiences of Children and Young People 
in the Council of Europe (Kilkelly, 2011) 
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Article 19 and the several specific protection rights of children, protecting them 
from all forms of violence and abuse including drug endangerment (Article 33), 
sexual abuse (Article 34), trafficking (Article 35), or other exploitation (Article 36), 
have significant intersection and implications for the child’s right to health 

Article 23 sets out the specific rights of inclusion of children with physical and 
mental disabilities 

Article 25 guarantees the right of children in any form of state care, including in 
health services care, to periodic review of their treatment and all aspects of their 
placement 

Article 26, child’s right to social security provides for children to access benefits 
that will contribute to their health and well-being 

Article 27, the child’s right to a standard of living adequate for the child’s 
physical, mental, spiritual, moral, and social development 

Articles 28 and 29, the child’s right to education directed to the development of 
the child’s mental and physical abilities to the fullest potential as determinants of 
health 

Article 31, the child’s right to rest, play, physical activity, and cultural and artistic 
activities contributes to the child’s state of health 

Article 39, the child’s right to recovery and reintegration as a victim of neglect, 
abuse, exploitation, torture or any other form of cruel treatment or armed conflicts, in 
an environment that fosters the health, self-respect and dignity of the child 


Relevant Instruments 


UN Declaration of the Rights of the Child (1959), Principles 2, 4, 5, and 8 
International Covenant on Civil and Political Rights (1966), Articles 6, 9, and 17 
International Covenant on Economic, Social and Cultural Rights (1966), 

Article 12 
International Convention on the Elimination of All Forms of Racial Discrimina- 

tion (1966), Article 5 
UN Convention on the Elimination of All Forms of Discrimination against 

Women (1979), Article 12 
UN Convention on the Rights of Persons with Disabilities (2006), Article 25 
European Convention on Human Rights (1950), Article 8 
European Social Charter (1961), Articles 11 and 13 
American Convention on Human Rights ‘Pact of San Jose, Costa Rica’ (B-32) 

(1978), Articles 11, 17 through 20 
African Charter on Human and Peoples’ Rights (1981), Article 16 
Social Charter of the Americas (2012), Article 17 


22 Article 24: The Right to Health 211 


Attributes 


Attribute One: A Right to the Enjoyment of the Highest 
Attainable Standard of Health 


Article 24 outlines the essence of the right to health, expressed as a right to the 
enjoyment of the highest attainable standard of health. It is an exacting standard 
which reflects the language of the right to health guaranteed under Article 12 of the 
International Covenant on Social Economic and Cultural Rights and affirms that 
these rights are programmatic in nature and require progressive implementation. It 
includes the right of access to facilities for treatment and rehabilitation as well as the 
freedom to make fundamental choices with respect to one’s own health and body 
(UN Committee on the Rights of the Child, 2013, para. 24). 

Under the Convention, health is understood as ‘a state of complete physical, 
mental and social well-being and not merely the absence of disease or infirmity’ 
(Preamble to the Constitution of the World Health Organization, qtd. in UN Com- 
mittee on the Rights of the Child, 2013, para. 4)’. The highest attainable standard of 
health for any child takes into account the child’s own biological, social, cultural, 
and economic preconditions as well as the state’s available resources, supplemented 
by all available sources (UN Committee on the Rights of the Child, 2013, para. 23). 
The Committee has argued that this must be achieved by programmes that address 
the underlying determinants of health (2013, para. 2). These include: 


e road and environmental safety 

e racial prejudice 

* access to education 

e persistence of forced and early marriage 

e corporal punishment 

e social, economic, political, cultural, and legal barriers to health services, includ- 
ing sexual and reproductive health services 

e inadequate social protection 

e institutionalisation 

e punitive drug laws 

e absence of comprehensive sexuality education 

e criminalisation of exposure, non-disclosure of HIV status and transmission 
of HIV 

e criminalisation of same-sex relationships 

e lax legal frameworks governing the sale of tobacco, alcohol and fast foods 
(UN Human Rights Council, 2016, para. 36). 


The Committee has drawn particular attention to the challenges faced by adoles- 
cents in respect of the right to health, highlighting that health services are rarely 
designed to accommodate their needs and that their ‘health outcomes are predom- 
inantly a consequence of social and economic determinants and structural inequal- 
ities, mediated by behaviour and activity, at the individual, peer, family, school, 
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community and societal levels.’ Accordingly, they call on States Parties to invest in a 
collaborative approach to analysis of their needs to inform health policies, strategies 
and services (2016, paras. 56-57). 

Health services include prevention, promotion, treatment, rehabilitation, and 
palliative care services. These should be available to every child at the primary 
care level, while secondary and tertiary care services should be available to 
the extent possible, consistent with progressive realisation (UN Committee on the 
Rights of the Child, 2013, para. 26). This entails substantial investment in the 
development of professional staff to support services at all levels of care. Recourse 
must be available to challenge any denial of access to such services, together with 
educational and administrative efforts to ensure access to remedies. Ensuring the 
right to access to health care entails working with parents and communities to create 
an environment and knowledge base around how to seek appropriate care. It also 
requires adequate consent-based management systems for parents and competent 
children, and the removal of financial, cultural, and institutional barriers to care 
(UN Committee on the Rights of the Child, 2013, paras. 23-31). For adolescents, 
specific guidance is also available from the World Health Organization’s Global 
Health Standards for Quality Health Care Services for Adolescents (World Health 
Organization, 2015). 


Attribute Two: A Right to the Basic Minimum Standards 
of Child Health 


The core aspect of the right to health set out in the first attribute is developed further 
in paragraph 2 of Article 24, which has been analysed as establishing basic minimum 
standards in relation to the child’s right to health (Kilkelly, 2015, p. 218). Universal 
access to primary health care requires robust financial investment and 
professionalisation of practice within well-administered facilities with strong quality 
assurance. States Parties can be assessed in relation to their ability to make progress 
in implementing each of the goals to: 


e diminish infant and child mortality 

e provide primary health care to all children 

e combat disease and malnutrition by proper means including adequate nutritious 
food supply and clean drinking water 

e ensure peri-natal maternal health care 

e provide child and infant public health education and promotion 

e develop preventive child health care, including family planning. 


Through its Concluding Observations and General Comments, the Committee 
has provided detailed guidance in relation to the requirements of each of these areas 
of focus. For example, the goal of diminishing infant and child mortality requires a 
host of interventions to address pre-term birth complications and low birth weight, 


22 Article 24: The Right to Health 213 


mother to child transmission of HIV, diarrhoea, malaria and measles, and traffic 
accidents and suicide. Neonatal deaths and adolescent morbidity are identified by 
the Committee as priority areas of focus. The Committee has also underscored the 
importance of efforts to address the mental health needs of adolescents and the health 
care needs of child victims displaced by natural disasters or conflict as crucial 
concerns in the provision of universal access to primary care. Efforts to eradicate 
disease and malnutrition must make use of innovative but proven treatments and 
technologies. They must ensure access to nutritious food, clean drinking water and 
sanitation while supporting public health education around all these subjects. 

Article 24 (2) (c) outlines critical environmental rights of children and the 
Committee has called upon States Parties to ensure that efforts to mitigate environ- 
mental impacts on child health look beyond controls on environmental pollution to 
broader impacts, including efforts to put children’s health concerns at the centre of 
climate change adaptation and mitigation strategies. General Comment 
no. 15 provides equally detailed advice in relation to the implementation of Article 
24 (2)’s priority focus on perinatal care, for both mothers and children, from 
pre-natal education classes for parents and child health public education efforts in 
general to preventive health measures particularly in providing guidance for parents 
and family planning. As stated above, all of the basic minimal criteria enumerated in 
paragraph 2 needs to be interpreted in light of emerging concerns with social and 
emotional learning and resilience as pathways to well-being and a more holistic 
understanding of child health (Puras, 2015, paras. 14-23). 

Finally, while the obligation to take all effective measures to abolish traditional 
practices harmful to child health is set out separately in paragraph 3, its inclusion 
there only augments the global consensus on this priority area of focus for child 
health implementation efforts. Much work has been done to advance the consensus 
on the definition of the term ‘harmful traditional practices’ (Connors, 2011), but 
clear priorities for the Committee in this area are female genital mutilation and early 
marriages (UN Committee on the Elimination of Discrimination against Women and 
UN Committee on the Rights of the Child, 2014).° 


Attribute Three: Child Health Accountability Mechanisms 


A third attribute of Article 24’s guarantee of the child’s right to health is what the 
Committee refers to as a framework for implementation and accountability (2013, 
paras. 90-120). Inherent in broad programmatic rights like the right to health or 
education, or social security, is an obligation on governments to develop robust 
frameworks for implementation. States Parties must have a plan of action that 


>In many countries in central Africa, rates of FGM are estimated to be as high as 75% and the 
problem is therefore one of making a lasting cultural change that goes well beyond mere law reform 
(Vuékovié-Sahovié et al., 2012, p. 197). 
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addresses the many general measures of implementation specific to the right as 
elaborated under Article 4. The plan must involve a cyclical system of evaluation of 
programmes leading to improved policy and new investment and new programmes 
that in turn require further evaluation in what the Committee terms an action cycle of 
rights enforcement. In the health sector, following the example of the Committee on 
Economic, Social and Cultural Rights, the Committee of the Rights of the Child has 
adopted the Availability, Accessibility, Acceptability, and Quality approach to 
accountability which establishes the goals against which child health policies and 
programmes should be assessed (UN Committee on the Rights of the Child, 2013, 
paras. 112-116): 


e Availability in ensuring sufficient quantity of health services to ensure that every 
child has access to the services they need, including measures to address under- 
lying social determinants of health (UN Committee on Economic, Social and 
Cultural Rights, 2000, para. 12(a)) 

e Accessibility in terms of non-discrimination, as well as physical, informational 
and financial accessibility 

e Acceptability in ensuring that services are respectful of every child’s health needs 

e Quality in ensuring that services are based on the best possible science and 
medical practice standards. 


The above accountability measures must be accompanied by broad public edu- 
cation efforts and accessible remedies for violations of the child’s right to health 
(UN Committee on Economic, Social and Cultural Rights, 2000, paras. 119-120). 


Attribute Four: International Cooperation for Child Health 
in Developing Countries 


Finally, Article 24 closes with a call for international cooperation to respect, protect, 
and fulfil the child’s right to health, with specific regard to the needs of developing 
countries. More than half of the world’s early child deaths are due to preventable 
conditions that could be easily treated (World Health Organization, 2017). The 
Committee has not elaborated the implications of this obligation in detail but regularly 
recommends that States Parties seek the assistance of UN bodies such as UNICEF, 
WHO, and UNAIDS. International cooperation is critically important and guidance in 
this area can be found in global commitment documents such as A World fit for 
Children, the Sustainable Development Goals and the WHO Global Strategy for 
Women’s, Children and Adolescent Health (Vutkovié-Sahovié et al., 2012, p. 195).° 


®See also, Leading the realization of human rights to health and through health: report of the High- 
Level Working Group on the Health and Human Rights of Women, Children and Adolescents 
(High-Level Working Group on the Health and Human Rights of Women, Children and Adoles- 
cents, 2017). 
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Chapter 23 A) 
Article 26: The Right to Benefit from Social ss 


Security 


Roberta Ruggiero 


1. States Parties shall recognize for every child the right to benefit from social 
security, including social insurance, and shall take the necessary measures 
to achieve the full realisation of this right in accordance with their 
national law. 

2. The benefits should, where appropriate, be granted, taking into account the 
resources and the circumstances of the child and persons having responsi- 
bility for the maintenance of the child, as well as any other consideration 
relevant to an application for benefits made by or on behalf of the child. 


What Did Children Say? 
‘When deciding how much help and money is needed, governments should 
consider the particular situation of the child and family. Government should 
provide families with some support and money to help bring up their children. 
Some families will need more support and money than others. Everybody gets 
what they need rather than everybody gets the same.’ (Asia-Pacific) 
‘Government should not take heavy taxes. Because of the heavy taxes, the 
poor people get more poor and poor.’ (Asia-Pacific) 
To ensure money is spent on the child, government assistance should only 
be spent in certain places e.g., government to partner with businesses to accept 
government vouchers. (Latin America/Caribbean) 
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Overview 


Article 26 deals with the right of the child to benefit from social security and social 
insurance.' As underlined by the Committee, this right is important in itself and 
plays a key instrumental role in the realisation of other Convention rights 
(UN Committee on the Rights of the Child, 2003a, para. 6, 2006a, paras. 10, 26, 
2007, para. 20; Vandenhole, 2007, pp. 1, 11—13). It guarantees financial and other 
support of the child provided by the state in all cases where the adult(s) responsible 
for the child are not in the position to provide for the child, because they are 
unemployed or for other reasons, such as illness, disability, childbearing, old age, 
widowhood, being a single parent and in total absence of both parent (orphanhood) 
and so on. These are all circumstances that might prevent the adult(s) from securing 
work and an income. 

Contrary to other international legal provisions dealing with the issue of social 
security, Article 26 does not guarantee the right to social security, but the right to 
“benefit from’ social security. The use of this expression is due to a proposal of the 
International Labour Organization (ILO) delegation during the drafting of the 
Convention, which underlined that the recognition to children of the ‘right to social 
security’ would not mirror the real position of the child in relation to their entitlement 
to social security benefits. Parents and/or legal guardians hold the rights to receive 
benefits ‘by the reason of their responsibility for the maintenance of the child’ 
(S. L. de Detrick, 1999, p. 447; S. Detrick et al., 1992, pp. 364-370) based on 
Article 18. Therefore, the position of dependency of the child towards their parents 
or legal guardians and their entitlement to social security had been more adequately 
reflected by recognising to the child right to “benefit from’ social security and not the 
right to social security. 

Nevertheless, Article 26(2) ensures that applications for benefits can be “made by 
or on behalf of the child.’ Furthermore, in the general guidelines for the periodic 
reports, the Committee asks States Parties to describe in their reports the circum- 
stances and the conditions under which children are authorised to apply themselves 
directly or through a legal representative for social security benefits (S. L. de Detrick, 
1999, p. 447; UN Committee on the Rights of the Child, 1996a, para. 100). 

With reference to the implementation of Article 26, it is worth underlining that it 
is subject to the provision of Article 4, which provides that States Parties are obliged 
to ‘undertake all appropriate, legislative, administrative, and other measures to the 
maximum of the available resources and where applicable within the framework of 
the international cooperation’ (Hodgkin et al., 2007, p. 385). Therefore, the right of 
the child to benefit from ‘social security is not an immediate States Parties’ obliga- 
tion, but one of progressive achievement’ (S. L. de Detrick, 1999, p. 447; 
Vandenhole, 2007, pp. 24-30). So far, the Committee has not provided yet a 
comprehensive clarification of Article 26 by way of General Comments, nor through 
the Concluding Observations on reports of States Parties (Vandenhole, 2007, 


1 ‘ n PENET è 
Social security and social insurance are used as corresponding concepts. 
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pp. 1, 15). Therefore, the specific and technical meaning of ‘social security’ needs to 
be identified in many universal and regional treaties dedicated to the right to social 
security. In these treaties, “social security’ is composed of the nine traditional 
branches identified by the ILO Convention 102 on Minimum Standards, namely 
health, care, sickness, unemployment, employment injury, family, maternity, inval- 
idity and survivor’s benefits; and a social security system should comply with the 
following four principles identified by the (Revised) European Social Charter 
(1996): 


e The social security system should be set up or maintained 

e A minimum level should be defined for each social security system 

e The principle of progressive improvement of the system should apply 

e Equality of treatment should be ensured for nationals of other contracting states, 
along with ‘granting, maintenance and resumption of social security rights’ 
(Vandenhole, 2007, p. 7). 


General Principles 


Article 2 The setting up of a social security system should be intended to support 
those most in need on an equal basis. Therefore, States Parties’ implementation of 
Article 26 should be fulfilled with no discrimination. In this respect, the Committee, 
in its concluding observations to various States Parties’ reports, has raised concerns 
in relation to discrimination related to sex, age, ethnicity, disability, the geographical 
location of potential beneficiaries, nationality, and so on (2003b, para. 20, 2003c, 
para. 52, 2003d, paras. 49, 50, 2006b, paras. 45, 46, 2006c, para. 54, 2007, para. 
20, 2012a, para. 60, 2012b, para. 62, 2016a, para. 56, 2017a, para. 69, 2017b, para. 
51, 2017c, para. 55). With reference to children with disabilities, the Report of the 
Secretary General on Status of the Convention on the Rights of the Child highlights 
that some social protection mechanisms discriminate against this group of children. 
For example, conditional cash transfers may be dependent on attending school when 
places are not available, and additional costs associated with disability are not taken 
into consideration (2011, para. 57 (ii), (iii). 


Article 3(2) The creation of a social security system is an integrative part of the 
overarching States Parties’ obligations to undertake all appropriate legislative and 
administrative measures needed ‘to ensure the child such protection and care as is 
necessary for his or her well-being, taking into account the rights and duties of his or 
her parents, legal guardians, or other individuals legally responsible for him or her.’ 


Article 6 Article 26 is instrumental to the fulfilment of Article 6 with reference to 
the inherent right to life and the States Parties’ obligation to ensure ‘to the maximum 
extent possible the survival and development of the child’ (UN Committee on the 
Rights of the Child, 2003a, para. 6, 2006a, paras. 10, 26). The creation of a quality 
social security service could contribute to the eradication of poverty, hunger, 
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exclusion, inequality, low level of schooling and health care (Hodgkin et al., 2007, 
pp. 386-387). There are all factors that dramatically influence the survival and full 
development of the child. 


Article 12 Children’s perspectives on their experience of poverty, and the measures 
needed to address the problems, should be solicited by States Parties. The Commit- 
tee has highlighted the imperative for children’s views on budgetary decisions to be 
heard and taken seriously, and for States Parties to take all necessary measures to 
facilitate this process (2016b, paras. 52-53). 


Articles Related or Linked to Article 26 


Based on the interpretation of Article 26 provided by the Committee, this Article is 
instrumental to the realisation of all the other rights listed in the Convention. In 
particular, it is instrumental to the fulfilment of: 


e Article 3(2), in relation the States Parties’ obligation to ensure to children the 
necessary protection and care. 

e Article 17, with reference to the right to be informed about the available social 
security benefits available and the procedure meant to obtain them. This could be 
achieved through the setting up of large public information campaigns on benefit 
entitlements and through more specific information procedure related to detailed 
vulnerable groups. Furthermore, the dissemination of information could be 
addressed to children as well as parents, caregivers and legal representatives 
(Hodgkin et al., 2007, pp. 387-388; UN Committee on the Rights of the Child, 
1999a, para. 18, 2005, paras. 71-74). 

e Article 18(2) and Article 18(3), respectively, with reference to the States Parties’ 
obligation to support parents in the exercise of their child-rearing responsibilities 
and ‘to ensure that children of working parents have the right to benefit from 
childcare services and facilities for which they are eligible’ (UN Committee on 
the Rights of the Child, 1996a, para. 101). Furthermore, often social security is 
limited to financial benefits for families with children. This is important part of 
social security. However, preventive services, such as services to support parents 
in the fulfilment of their role, for example to improve their parenting skills or to 
educate them in non-violent child-rearing techniques, are often absent. There is a 
need of a better balance. 

e Article 23, with reference to the right to benefit from social security entitled to 
children with disabilities meant to avoid further marginalisation. 

e Article 24, for the fulfilment of the right to health care services and their 
connection with medical social benefits. 

e Article 27 deals with the children’s right to an adequate standard of living meant 
to guarantee the child’s physical, mental, spiritual, moral and social development 
and to provide material and support programmes, with reference to nutrition, 
clothing and housing maintenance. Article 27(1) represents a general guarantee to 
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an adequate standard of living, which is specified in Article 26 social security 
(which covers allowances related to certain risks—sickness, maternity, unem- 
ployment, etc.) and Article 27(3) social assistance (in which the individual need is 
the main criterion for eligibility and the allowances are intended to compensate 
for a state of need) (Vandenhole, 2007, pp. 16-17). 

Article 28, again, an instrumental approach to social security benefits helps free 
the child from needing to work to protect the economic security of the family. 
Less economically active children will be better equipped to realise their right to 
education. 

Article 32, since social security benefits providing the child with adequate 
maintenance (allowances) may make the economic activity of the child unneces- 
sary. This makes the child also less vulnerable and strength his/her ability to fulfil 
the right to education (van Bueren, 1998, p. 268; Vandenhole, 2007, p. 13). 


Relevant Instruments 


UN Universal Declaration of Human Rights (1948). Article 25(1). In one single 
paragraph it refers to both social welfare (adequate standard of living) and social 
security. With reference to the latter, it enumerates risks, such as unemployment, 
illness, disability, widowhood, and old age. Thus, compared with the Convention on 
the Rights of the Child, it provides a more specific provision of social security. 


International Covenant on Economic, Social and Cultural Rights (1966). 


Article 9 provides a short and general reference on the right of social security, 
thereby leaving to the UN specialised agencies (in particular the ILO) to identify 
the details of this clause (UN Commission on Human Rights, 1951, p. 13; 
Vandenhole, 2007, p. 4). 

Article 10(2) accords special protection to mothers during a reasonable period 
before and after childbirth. To working mothers it offers, during such a period, 
paid leave or leave with adequate social security benefits. 


UN Convention on the Elimination of All Forms of Discrimination against 


Women (1979). 


Article 11(1) is in line with the scope of the treaty, as it focuses on the equal right 
to social security for women in a number of specific situations such as retirement, 
unemployment, sickness, invalidity and old age (like the Universal Declaration of 
Human Rights). 

Article 14(2) deals with the discrimination against women in rural areas and aims 
to ensure the right to “benefit directly from social security programmes.’ 


International Convention on the Protection of the Rights of All Migrant Workers 


and Members of Their Families (1990): 
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e Article 27 deals with the equal treatment of migrant workers and members of their 
families to benefit from social security on the same bases as it is granted to 
nationals. 

e Article 61(3) enable project-tied workers to ‘remain adequately protected by the 
social security system of their Sates of origin or habitual residence’. 


Even though they are not stricto sensus human rights treaties, International 
Labour Organization conventions are the main international treaties setting and 
implementing social security standards. Therefore, they are the main source of 
interpretation of human rights provision on social security (Lamarche, 2002, p. 9; 
Scheinin, 2001, pp. 214-215; Vandenhole, 2007, pp. 4-7). 

Primarily, ILO Convention 102, Social Security (Minimum Standards) (1952) 
covers the nine main branches of any social security system: medical care benefits, 
sickness benefits, unemployment benefits, old-age benefits, employment injury 
benefits, family benefits, maternity benefits, invalidity benefits and survivors’ ben- 
efits. Based on Article 2, States Parties are requested to comply with at least three out 
of the nine mentioned benefits and among these, one of the following benefits should 
be included: unemployment, old age, employment injury, invalidity, or survivor’s 
benefits. Articles 71 and 72 of this same Convention state that: 


e The cost of the social security system is mainly the responsibility of the States 
Parties and the cost on the employees should not be excessive 

e Participation of beneficiaries in the administration of the system should be 
provided 

e A right to appeal should be available in cases of refusal of a benefit and in case of 
poor quality and quantity of the benefits provided. 


European Social Charter (Revised) (1996), Article 12, guarantees the right to 
social security and identifies four principles to which the system should comply 
(Vandenhole, 2007, p. 7). Article 12 also refers to the European Code of Social 
Security of the Council of Europe (1964). This latter is similar to ILO Convention 
102, but the minimum requirements of acceptance for ratification are twice as high 
for the Code. Thus, it requires a higher standard of social security than provided by 
the ILO Convention (Nickless, 2002). 

American Declaration of the Rights and Duties of Man (1948), Article 
16, includes the right to social security in specific areas. 

Additional Protocol to the American Convention on Human Rights in the Area of 
Economic, Social, and Cultural Rights ‘Protocol of San Salvador’ (1988), Article 
9 refers to provisions related to old age and disability and to social security benefits 
for employees in the field of healthcare, work-related injuries, diseases and 
maternity. 


Others ILO Conventions in this field are the Employment Injury Benefits Convention 
No. 121 (1964), the Invalidity, Old-age and Survivors’ Benefits Convention No. 128 (1967), the 
Medical Care and Sickness Benefits Convention No. 130 (1969), and the Employment Promotion 
and Protection against Unemployment Convention No. 168 (1988). 
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Attributes 


Attribute One: States Parties’ Obligations to Undertake All 
Necessary Measures 


As seen in the main concerns of the Committee, many national social security 
systems, laws, and policies contain shortfalls (Hodgkin et al., 2007, p. 388). The 
most recurrent one pertains to the inability of ensuring resources to the children most 
in need of social security benefits (Vandenhole, 2007, pp. 20-21). Therefore, it 
remains essential to the renovation and the strengthening of a comprehensive system 
of social security to: 


e Cover all the nine traditional branches of social security: medical care, cash 
sickness benefits, maternity benefits, old-age benefits, survivors’ benefits, 
employment injury benefits, unemployment benefits, and family benefits 

e Follow up on the living reality of the children that benefit from social security 

e Set up policy measures meant to facilitate the access to social security benefits by 
the most disadvantaged groups. 


Furthermore, following the provisions of the (Revised) European Social Charter 
(1996) (Article 12), to ensure the child right to benefit from social security, the 
system should comply with the following criteria: 


e Availability (social security should be set up or maintained) 

e The system should be progressively improved in terms of quality and quantity of 
benefits (risks covered) 

e Accessibility should be ensured also to children directly and indirectly in a 
non-discriminatory manner. 


With reference to the last point, for the Committee, medical care, medical 
insurance, and family benefits are particularly relevant to children and the quality 
of social security systems (Vandenhole, 2007, pp. 22, 40—41). 


Attribute Two: Focus on the Personal Resources 
and Circumstances of the Child and Caregivers 


Article 26 further underlines that the child’s economic stability and social security is 
generally intertwined with that of their adult caregivers. Thus, States Parties are 
required to set up tools meant to test the social security of the child and as 
consequence reinforce the attention for the social security of adults. 

The process through which the benefits granted take into account the resources 
and the circumstances of the child and of the persons having responsibility for the 
child’s maintenance should be particularly keen to detect any other considerations 
relevant to an application for benefits made by or on behalf of the child. 
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In relation to this aspect, it should be acknowledged that the Committee invites 
States Parties to provide a certain financial support to all children regardless of their 
parents’ circumstances as a form of investment on the future stability of the society, 
strengthening children’s ability to exercise their rights, break poverty cycles, and 
bring high economic returns (Lundy et al., 2015; UN Committee on the Rights of the 
Child, 2016b, paras. 7, 50; UN High Commissioner for Human Rights, 2014). 


Attribute Three: Children’s Direct Accessibility 
to the Application Process to Secure Social Security Benefits 


Article 26(2) emphasises that ‘it is equally important to ensure that children are 
directly eligible in their own right where necessary’ (Hodgkin et al., 2007, p. 389). 
As a consequence, even though the right of the child to social security derives from 
that of their parents, there are cases in which the child might need to lodge an 
application for social security benefits when parents or other caregivers are for some 
reason disqualified or unable to claim them (UN Committee on the Rights of the 
Child, 1996b, para. 34, 1999b, para. 7, 2002, paras. 48, 49, 2004, paras. 10, 11). 
Children’s access to benefits should not be dependent only on their adult caregivers, 
for example, in cases where children are the heads of households or parents. 
Therefore, a support system should be put into place in order to facilitate the 
possibility to submit a claim for social security benefits in a child-friendly manner 
and to involve in it all those actors supporting the child in this process, including 
“persons in public offices or public services’ (UN Committee on the Rights of the 
Child, 1993, para. 50). The child should be provided with all the necessary infor- 
mation to facilitate the procedure, and applications should be dealt with in a timely 
fashion. 
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Chapter 24 A 
Article 27: The Right to a Standard gag 
of Living Adequate for Physical, Mental, 
Spiritual, Moral, and Social Development 


Adem Arkadas-Thibert and Gerison Lansdown 


1. States Parties recognize the right of every child to a standard of living 
adequate for the child’s physical, mental, spiritual, moral and social 
development. 

2. The parent(s) or others responsible for the child have the primary respon- 
sibility to secure, within their abilities and financial capacities, the condi- 
tions of living necessary for the child’s development. 

3. States Parties, in accordance with national conditions and within their 
means, shall take appropriate measures to assist parents and others respon- 
sible for the child to implement this right and shall in case of need provide 
material assistance and support programmes, particularly with regard to 
nutrition, clothing and housing. 

4. States Parties shall take all appropriate measures to secure the recovery of 
maintenance for the child from the parents or other persons having financial 
responsibility for the child, both within the State Party and from abroad. In 
particular, where the person having financial responsibility for the child 
lives in a state different from that of the child, States Parties shall promote 
the accession to international agreements or the conclusion of such agree- 
ments, as well as the making of other appropriate arrangements. 
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What Did Children Say? 
‘Government should help provide housing and clothing facilities to the chil- 
dren that will help us realise our potentials.’ (Africa) 

“Adults would understand that what defines’ good standard of living’ can 
be different depending on the youth. Success is different for everybody.’ 
(Western Europe/Other) 

Outreach workers would have lower caseloads so they can spend more time 
caring for youth and ensuring their standard of living is adequate. (Western 
Europe/Other) 

‘Government and schools are helping to boost self-esteem in children.’ 
(Latin America/Caribbean) 


Overview 


The right to an adequate standard of living is established in international law in the 
Universal Declaration of Human Rights, Article 25, and the International Covenant 
on Economic Social and Cultural Rights, Article 11. However, unlike Article 
11, which requires that States Parties undertake ‘appropriate steps to ensure the 
realization’ and ‘to the maximum of their available resources,’ the text of the 
Convention on the Rights of the Child, in Article 27, formulates the obligation as 
requiring States Parties to adopt appropriate measures “in accordance with national 
conditions and within their means.’ This weakened formulation provides for the 
child’s right to a minimal, not optimal, standard of living, that supports their holistic 
development, and reflects the drafters’ concerns to limit states’ legal obligations 
(Office of the United Nations High Commissioner for Human Rights and Rädda 
barnen (Society: Sweden), 2007, p. 629). 

Article 27 asserts the right of the child to their holistic and optimal development: 
not only physical and mental, but also spiritual, moral, and social development. 
Again, it differs from the formulation in Article 11 of the Covenant on Economic, 
Social and Economic Rights, in constructing the right to an adequate standard of 
living instrumentally, as a means through which to promote the optimum develop- 
ment of the child, rather than an end in itself (Nolan, 2019, pp. 1023-1024). In so 
doing, it clearly affirms that the child is entitled to a standard of living that provides 
more than poverty alleviation but is consistent with respect for the human dignity of 
the child (Pais, 1997). The Article recognises the child as the holder of their own 
right to development with support from parents and other caretakers through provi- 
sion of adequate and necessary living conditions including but not limited to 
nutrition, clothing, and housing to children (Eide, 2006, pp. 1-9). 

In line with the spirit of the Convention, as asserted in the preamble and Articles 
5 and 18, Article 27, paragraph 2, assigns primary responsibility of care for living 
conditions to the family and other caretakers within their abilities and financial 
capacities. Together with paragraph 3, this defines the family and other caretakers 
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as both duty-bearers towards the child, and rights holders. It imposes obligations on 
States Parties within their means to provide material assistance when needed, and to 
support families and caretakers in the performance of their parental care responsi- 
bilities. Article 27, paragraph 4, recognises the child’s right to recovery of mainte- 
nance from the parents even when that parent is living in another state. It obliges 
States Parties to negotiate and accede to international agreements for recovery of 
maintenance of the child in the same country or in another country so that they enjoy 
family care. 

Hence, it is imperative to stress that, according to Article 27, both the family and 
other caretakers have responsibilities, but the States Parties are duty-bearers with 
obligations to respect, protect, and fulfil the rights of the child. If the child’s best 
interest calls for it, States Parties have obligations to provide alternative care to the 
child with a standard of living adequate for holistic development, to protect the child 
from harm to their holistic development within the family and other care environ- 
ments including in care and education settings, and to develop an enabling social and 
economic environment for the caretakers to provide for the child’s right to a standard 
of living (Andrews, 1999, p. 5). 


General Principles 


Article 2 Along with prohibited grounds for discrimination as articulated in Article 
2, the Convention affirms special circumstances which expose children to discrim- 
ination and inequality-based harm, for example, poverty-based exclusion, family 
separation, penal system involvement, minority or indigenous group status, 
traumatisation, exposure to armed conflict, and refugee status. Assuring a standard 
of living adequate for the holistic development of the child threatened by such risk of 
discrimination requires special protection measures by the States Parties. The Com- 
mittee emphasises the ‘interrelation between Articles 2, 6 and 27 (1) of the Conven- 
tion on the Rights of the Child’ such that, regardless of the child’s status or that of 
their parents, States Parties have an obligation to fulfil the child’s right to a standard 
of living adequate for their holistic development (UN Committee on the Protection 
of the Rights of All Migrant Workers and Members of Their Families and UN 
Committee on the Rights of the Child, 2017, para. 43). 


Article 3 Many legal and policy decisions affect how children experience their 
standard of living. The impact of poverty is different for children than it is for adults. 
The deprivation of basic material needs has permanent effects on children, with even 
short periods of deprivation able to affect long-term development. Therefore, the 
Committee repeatedly reminds States Parties of their obligation to uphold the child’s 
best interests in the allocation of national resources for programmes and measures in 
fulfilling their right to optimal and holistic development, and when necessary with 
international assistance or development aid (2013a, p. 15(d)). 
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Article 6 States Parties must create an environment that respects human dignity and 
ensures the holistic development of every child (UN Committee on the Rights of the 
Child, 2013a, para. 42). Article 6 gives States Parties the responsibility to “ensure to 
the maximum extent possible the survival and development of the child.’ In the 
assessment and determination of the child’s best interests, States Parties must ensure 
full respect for the child’s inherent right to life, survival, and development 
(UN Committee on the Rights of the Child, 2013a, para. 42). Article 27 is about a 
child’s physical, mental, spiritual, moral, and social development. Each element of 
child development is equally important. Protection of the right to an adequate 
standard of living must be directed to the realisation of the holistic development of 
the child. 


Article 12 The child’s right to be heard has two main implications in respect of 
Article 27. First, children have a right to be heard in any administrative proceedings 
affecting the child, including decisions that affect their standard of living and living 
conditions, as well as in the development of broader policy developments that 
impact on this right. Second, States Parties are required to provide appropriate 
support, in the form of legal and administrative information and redress mechanisms 
to assist children to claim their rights, and to provide support to parents and 
caregivers in fulfilling their responsibilities towards the children (UN Committee 
on the Rights of the Child, 2009, para. 32). 


Articles Related or Linked to Article 27 


Articles 5, 7 and 18, like Article 27, address the balance of responsibility between 
parents and the state for providing care for children. 

Article 20 addresses the right to alternative care for children deprived of their 
family environment. The Committee has emphasised that States Parties should 
address the adequacy of the standard of living of a child rather than remove a 
child into care in response to family poverty. 

Article 22, 23, and 30 focus respectively on the rights of refugee and asylum- 
seeking children, children with disabilities, and those belonging to minorities or 
indigenous groups. These children are at high risk of exclusion and poverty and 
States Parties need to adopt all appropriate measures to protect their standard of 
living consistent with their optimum development 

Article 24 is closely linked with the right to an adequate standard of living 
without which it is not possible for children to achieve the best possible health. 

Article 26 provides for the child’s right to benefit from social security as an 
assurance to their right to a standard of living adequate for holistic development. 

Articles 28, 29, and 31 cannot be realised if children do not have an adequate 
standard of living to enable them to learn effectively or the time, space, and 
opportunities to play as a consequence of poverty. 
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Article 32, 34, 35, and 36 address forms of exploitation of the child, which is 
widely associated with poverty and an inadequate standard of living 


Relevant Instruments 


UN Universal Declaration of Human Rights (1948), Article 25 
International Covenant on Economic, Social and Cultural Rights (1966), 
Article 11 


Attributes 


Attribute One: Securing an Adequate Standard of Living 
for Each Child’s Holistic Development 


As Article 27 asserts that children are entitled to a standard of living adequate for 
their physical, mental, spiritual, moral and social development, and not merely their 
material welfare, it is clear that it demands more than an exclusive focus on 
economic measures. The concept of adequacy is not explicitly defined but the 
Committee has referred to a standard of living that allows for optimal, healthy or 
holistic development (Nolan, 2019, p. 1036). Thus, although, it does not, unlike the 
International Covenant on Economic Social and Cultural Rights, Article 11, elabo- 
rate the elements necessary for an adequate standard of living, the Committee has 
urged States Parties to introduce measures that would ensure access to nutrition, 
shelter, clothing, water and sanitation (2007, para. 3, 2010, para. 61, 2012a, para. 
55, 2012b, para. 61, 2013b, para. 61). Such measures are necessary to provide 
children with the basic security to allow for adequate nourishment and growth, 
educational attainment, health, as well as emotional, social and psychological 
development as a whole, basic security in infancy and childhood, and an environ- 
ment in which families and alternative care settings can provide basic material needs 
for children under their care (Vaghri et al., 2010, pp. 73-74). 

The obligations on States Parties in respect of Article 27 demand that States 
Parties recognise the child’s realization of adequate living standards, rather than 
‘simply access to opportunities through a family’s or a community’s living stan- 
dards’ (Andrews and Kaufman, 1999, p. 4), and adjust policies accordingly to 
develop a comprehensive policy beyond supporting parental roles. 

States Parties are therefore obliged to take into account the child’s right to a 
standard of living adequate for the child’s holistic development through all fiscal, 
monetary, and exchange rate policies as well as development, health, education, 
food security, and business regulations that support a dignified life for the child and 
their family or other caretakers (Eide, 2006, pp. 34-35; UN Committee on the Rights 
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of the Child, 2006a, para. 26, 2006b, paras. 65, 66, 2012c, para. 68, 2016a, para. 
71, 2018a, para. 9). 


Attribute Two: Obligation to Take Measures to Assist Parents 
and Other Caretakers 


The Convention obliges States Parties, in accordance with national conditions and 
within their means, to take appropriate measures to assist parents and others respon- 
sible for the child to ensure their optimal physical, mental, spiritual, moral, and 
social development. They must ‘in case of need provide material assistance and 
support programmes, particularly with regard to nutrition, clothing and housing.’ 

Therefore, measures to assist parents and other caretakers can take many forms 
including 


e Simplified procedures for families with children in vulnerable situations and 
children living below the poverty line to have quick and adequate access to social 
protection in diverse forms, such as tax advantages, financial aid, services, and 
counselling! 

e Improving the provision of housing and basic services and strengthening support 
for families facing eviction as a result of financial difficulties” 

e Holding targeted consultations with families, children, children’s rights organi- 
sations, and civil society organisations on the issue of child poverty, with a view 
to strengthening the strategies and measures for fulfilling children’s rights in 
poverty reduction strategies? 

e Creating employment conditions which assist working parents and caregivers in 
fulfilling their responsibilities to children in their care, such as the introduction of 
family-friendly workplace policies, including parental leave, support for 
breastfeeding, and access to quality childcare services; as well as payment of 
wages sufficient for an adequate standard of living, protection from discrimina- 
tion and violence in the workplace, and ensuring security and safety in the 
workplace.* 


! See, for example, concluding observations for Canada (2012c, para. 33(e)), Serbia (2017a, para. 51 
(c), 52 (d)—(e)), and Ireland (2016b, para. 70 (c)). 

See, for example, concluding observations for Serbia (2017a, para. 52 (c)) and Georgia (2017b, 
para. 35 (a)). See also, General Comment no. 7 regarding Implementation of the International 
Covenant on Economic, Social and Cultural Rights (UN Committee on Economic, Social and 
Cultural Rights, 1997, paras. 9, 10), and UN Special Rapporteur on the right to adequate housing 
(Farha, 2019, paras. 55-58). 

3See, for example, concluding observations for Ecuador (2017c), Denmark (2017d), and Spain 
(2018b). 


+See, for example, concluding observations for Croatia (2014, para. 38b) 
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Attribute Three: Recovery of Maintenance for the Child 


The Committee has consistently asked States Parties to set up accessible and timely 
maintenance systems with clear legislation, definitions, and duties, as well as 
information campaigns, to manage national and international recovery of mainte- 
nance for the child from the parents or other persons having financial responsibility 
for the child. This might include cases of the separation or divorce of the parents, 
unmarried parents, adolescent parents, and children in second families. However, 
States Parties should not use this to shift their care and protection obligations to the 
parents or other caretakers as a means of reducing their public expenditure bill 
(Hodgkin et al., 2007, p. 401). 

Measures should also be in place to avoid instances of one of the parents using 
financial leverage to secure unwanted access to the child, to assert a greater right to 
determine the child’s future, or to retain custody of children to secure financial 
support or accommodation for themselves (Hodgkin et al., 2007, p. 401). 

When international recovery is required, States Parties are urged to enter into 
bilateral and international agreements that secure recovery of maintenance for the 
child, guided by the best interests principle of Article 3 (Hague Conference on 
Private International Law, 1976; Hodgkin et al., 2007, p. 402; UN General Assem- 
bly, 1957). 
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Chapter 25 A) 
Article 33: The Right to Protection from gag 
Illicit Use of Narcotic Drugs 

and Psychotropic Substances 
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States Parties shall take all appropriate measures, including legislative, admin- 
istrative, social and educational measures, to protect children from the illicit 
use of narcotic drugs and psychotropic substances as defined in the relevant 
international treaties, and to prevent the use of children in the illicit production 
and trafficking of such substances 


What Did Children Say? 
Schools have courses for students and communities to understand well the 
consequences of harmful drug and know how to deal with the activities of drug 
trading. (Asia-Pacific) 

Governments should follow international treaties to determine which sub- 
stances should be legal or illegal. (Eastern Europe) 

Governments should allow substances to be supplied in a safe way. (East- 
ern Europe) 

Control over pharmaceutical companies. (Eastern Europe) 
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Overview 


Article 33 enshrines the right to protection from narcotic drugs and psychotropic 
substances. It has no equivalent in earlier human rights treaties (Barrett, 2020, 
pp. 19-59). The later ILO Convention 182, in Article 3(c), and the African Charter 
on the Rights and Welfare of the Child, in Article 28, complement the provision. 
While originally discussed as part of the draft provision on the right to health, the 
Article was ultimately placed between provisions on economic and sexual exploita- 
tion, though there was little discussion in drafting as to what the provision required 
(Barrett, 2020, pp. 50-59; Office of the United Nations High Commissioner for 
Human Rights and Rädda barnen (Society: Sweden), 2007). 

There are two related but separate clauses in Article 33: the protection of children 
from illicit use, and the prevention of the use of children in illicit production and 
trafficking. Thus, the former is placed by the Committee (since 2010) within basic 
health and welfare cluster, while the latter is assessed as a special protection measure 
(UN Committee on the Rights of the Child, 2010). The phrase ‘shall take’ indicates a 
strong formulation that, commensurate with other provisions in the Convention, 
requires positive obligations on the part of States Parties. 

While protecting children from drugs is self-evidently important, the means to do 
so are a constant political and social debate. Article 33 is very generally framed and 
finds itself within a contested area of law and policy. Protecting children from drugs 
and the drug trade could cover all drug policy. The added value of the Convention 
provision is in bringing the question of drug use and the drug trade into the 
normative child rights framework.' Thus, rather than merely providing a child rights 
rationale for existing drug laws and policies, the periodic reporting process is an 
opportunity for critical child rights reflection on them. What, in other words, are 
the appropriate legislative, administrative, social, and educational measures for the 
achievement of the aims of Article 33? This approach requires unpacking the 
normative content of appropriate measures. 

It is also important to note that this provision clearly links Article 33 to the UN 
drug control conventions listed in the Relevant Instruments section. The drafting 
history demonstrates, however, that the reference to the ‘relevant international 
treaties’ was intended to demarcate the substances in question rather than to indicate 
which measures are appropriate to take (Barrett, 2017). There are good reasons for 
this, including that there are parties to the Convention on the Rights of the Child that 
are not parties to drug control conventions (Barrett, 2019). 

However, as the scope of Article 33 is defined by reference to substances “defined 
in the relevant international treaties,’ when the UN Commission on Narcotic Drugs 
places a new substance under international control, that decision engages the obli- 
gations of all parties to the Convention on the Rights of the Child (Barrett and 
Lohman, 2020). Alcohol and tobacco are, strictly speaking, omitted as they are not 


'For a discussion, see ‘Article 33: Protection from Narcotic Drugs and Psychotropic Substances’ 
(Barrett and Tobin, 2019). 
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captured by these treaties, though these have been addressed by the Committee 
under the broader umbrella of ‘adolescent health’ (Barrett, 2020, pp. 132-135). 

The provision does not relate to licit uses of controlled substances. These include 
opiates for the control of pain, such as morphine. Instead, children have the right to 
access such essential medicines under Article 24 (discussed earlier in this part). 
However, controlled medicines are lacking for about two-thirds of the world's 
population, according to the WHO. It is an area the Committee has yet to address 
in the light of this connection between Articles 24 and 33. 

Similarly, Article 33 does not cover licit production, such as licenced opium 
poppy production. Instead, any such work is covered by Article 32. The difference is 
that Article 32 entails a qualitative assessment of working conditions based on child 
labour standards, whereas Article 33 is an absolute prohibition as a worst form of 
child labour (see also, ILO Convention 182) (Barrett and Lohman, 2020). 


General Principles 


Article 2 Understood in a negative sense, there are various ways in which children 
and young people may be discriminated against in drug policy, for example, through 
legal age restrictions on access to services without a medical or ethical basis. In a 
more positive sense, States Parties have obligations to ensure the collection of 
adequately disaggregated data on drug use to uncover patterns of vulnerability and 
target those in need. However, drug use data are poor outside of high-income 
countries, where there are significant difficulties collecting such information. 


Article 3 In general, the best interests principle leads to a similar dilemma as that 
posed by Article 33 itself. It is not agreed which legal and policy approaches are in 
children’s best interests. It is likely more fruitful to apply the test to specific context 
than to attempt to link it to broad policy prescriptions, e.g., replacing the kinds of 
legal age restrictions noted above with best interests assessments. 


Article 6 Problematic drug use is a mix of personal and environmental factors. 
Article 6 speaks to the necessity of viewing the drugs issue holistically, rather than to 
focus on enforcement, where most drug policy budgets are directed. Contemporary 
epidemiological and prevention evidence suggests a need to focus on social and 
economic determinants, and on resilience and empowerment instead of ‘just say no’ 
messaging. 


Article 12 In practice, children are rarely consulted in the development of drug 
policies. Article 12 would require that their views and experiences are gathered and 
applied to inform legislation and policy governing drug use, including issues such as 
random school drug testing and compulsory drug treatment. 
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Articles Related or Linked to Article 33 


Given the widespread influence of the drug issue on many spheres of children’s 
lives, there are few Convention articles to which Article 33 is not connected. 
Specifically, however: 


Article 13, children have the right to receive ‘accurate and objective’ information 
about drugs and related harms (Barrett and Tobin, 2019). 

Article 17, children should be protected from misinformation about drugs and 
from material injurious to their well-being.” 

Article 18(2), children of parents with drug dependence are at risk of later drug 
use themselves. Assistance to such parents is an important form of protection. 
Article 19, children who use drugs, with parents who are drug dependent, and 
those involved in the drug trade are at risk of various forms of neglect and abuse. 
Article 24, children and young people who use drugs do not forfeit their right to 
health, and require programmes targeted for their health needs (UN Committee on 
the Rights of the Child, 2003, 2013, Article 24, 2016). 

Article 27, children involved in the drug trade are often from poor socio- 
economic backgrounds. 

Article 28, as education plays a protective role with regard to delaying drug use 
initiation and protecting children from exploitation. However, some school-based 
interventions may violate the right to education, including random testing, sniffer 
dogs, and strip searches. 

Article 30, as the rights of indigenous children or children from minority groups 
to enjoy their culture may clash with Article 33. For example, chewing coca leaf 
is an indigenous practice in the Andean region, but banned under the UN drugs 
conventions (‘the relevant international treaties’ for Article 33). 

Article 31, as many young people initiate drug use out of boredom and a lack of 
other activities. 

Article 37, as children and young people who use drugs and that have been 
involved in the drug trade have been subjected to cruel, inhuman, and degrading 
treatment, both at the hands of police and in drug treatment facilities. 

Article 40, since children and young people who use drugs and who are involved 
in the drugs trade are involved in criminality, therefore requiring attention to 
juvenile justice standards. 


Relevant Instruments 


UN Single Convention on Narcotic Drugs (1961) 


>This arose in Handyside v UK, App No 5493/72, [1976] ECHR 5. 
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International Covenant on Economic, Social and Cultural Rights (1966), Articles 
10(3) and 12 

International Covenant on Civil and Political Rights (1966), Article 24(1) 

UN Convention on Psychotropic Substances (1971) 

UN Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Sub- 
stances (1988) 

WHO Framework Convention on Tobacco Control (2005) 

ILO Convention 182, Worst forms of child labour (1999) 

African Charter on the Rights and Welfare of the Child (1990), Article 28 


Attributes 


Attribute One: Protection from the Illicit Use of Narcotic Drugs 
and Psychotropic Substances 


The Committee has issued hundreds of concluding observations raising drugs issues. 
Several General Comments are also relevant. Clearly, States Parties have prevention 
and treatment obligations relating to drug use, and this has been the overwhelming 
focus of the Committee’s recommendations (Barrett, 2020, pp. 125-137).° More 
recently, the Committee has recommended harm reduction measures for children 
and young people who use drugs. It has recommended accurate and objective drugs 
information, schools-based programmes, healthy lifestyles and life skills education, 
access to services without parental consent, and youth-friendly services. Children 
who use drugs, moreover, should be treated as victims and not criminals according to 
the Committee, though the victim label may also be problematised from a child 
rights perspective. The Committee has also recommended the development of 
national actions plans and legislative frameworks (Barrett, 2020, pp. 125-137). 

Complications arise, however, when questions are asked of what such laws, 
policies, and interventions entail. It is an area of law and policy that is rife with 
human rights problems. Random school drug testing as a form of prevention, for 
example, raises important child rights concerns in terms of consent and the conse- 
quences of positives tests for the right to education. Some prevention interventions 
are not only ineffective but counterproductive. Children have experienced serious 
abuses in drug treatment centres, which the Committee has strongly condemned 
(Barrett, 2020, pp. 168-171). 


See also, UN Commission on Narcotic Drugs, Resolution 58/2 ‘Supporting the availability, 
accessibility and diversity of scientific evidence-based treatment and care for children and young 
people with substance use disorders’, 2015; Resolution 60/7 Promoting scientific evidence-based 
community, family and school programmes and strategies for the purpose of preventing drug use 
among children and adolescents’, 2017. 
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Accordingly, with regard to protection from illicit use of drugs, States Parties 
should: 


e ensure that state actors do not encourage, expose or facilitate the illicit use of 
controlled substances by children and do not block or impede prevention, harm 
reduction and treatment interventions for children who have used such substances 
(the obligation to respect) 

e ensure that non-state actors do not encourage, expose, or facilitate the illicit use of 
controlled substances by children and do not block or impede effective preven- 
tion, harm reduction and treatment interventions (the obligation to protect); create 
an effective enabling environment for the prevention of drug use by children and 
the reduction of any health and social harms associated with drug use (the 
obligation to fulfil) (Barrett and Tobin, 2019) 


Attribute Two: Prevention of the Use of Children in Illicit 
Production and Trafficking 


The balance of concluding observations has been overwhelmingly towards the first 
clause of Article 33, with very few considering involvement in the drug trade 
(Barrett, 2020, pp. 125-137). Standards from juvenile justice and economic exploi- 
tation (see Part 9), and other areas may, however, be applied. As with protection 
from illicit use, it may be helpful to again begin with basic standards in order to: 


e ensure that state actors do not encourage, expose, or facilitate the use of children 
in the illicit production and trafficking of the substances controlled by the relevant 
international instruments (the obligation to respect) 

e ensure that non-state actors do not encourage, expose, or facilitate the use of 
children in the illicit production and trafficking of the substances controlled by the 
relevant international instruments (the obligation to protect) 

e ensure that the underlying reasons for children’s involvement in the illicit drug 
trade are addressed and that those children involved in the drug trade are removed 
and provided with appropriate measures to address any harm they may have 
suffered (the obligation to fulfil) (Barrett and Tobin, 2019) 


Attribute Three: Appropriate Measures—Rights Compliance 
and Effectiveness as a Normative Test 


The added value of Article 33 and the periodic reporting process should be as a 
critical review of what States Parties are doing, based on child rights standards. No 
other international mechanism has a direct mandate to do this. By and large, 
however, the periodic reporting process demonstrates that this has not been the 


25 Article 33: The Right to Protection from Illicit Use of Narcotic Drugs and... 243 


focus. General Comments and Concluding Observations, and imbalances in focus, 
tend to reaffirm state actions, whatever these might be, while failing to challenge 
legal and policy structures for either compliance with child rights or their progress 
towards the goals enshrined in Article 33 (Barrett, 2020, pp. 148-149). 

For a more evaluative lens, Barrett and Tobin have developed a test of appropriate 
measures based on two complementary top line principles. As with other areas of the 
Convention, ‘appropriate measures’ for the purposes of Article 33 must be human 
rights compliant and evidence-based (Barrett, 2020, pp. 148-189). The test is 
general so as to be universally applicable, but its key feature is that it leans towards 
a rights-based analysis of the quality and content of the laws, policies, and practices 
States Parties have put in place. 

There is an ever-increasing volume of literature around interventions for children 
and young people in the context of drug use. However, what might be considered 
human rights compliant measures has been less clear. The UN system, via the Chief 
Executives Board for Coordination, has also issued a ‘common position’ on drug 
policies, which places considerable weight upon the human rights aspects of national 
responses (UN System Chief Executives Board for Coordination, 2019). Providing 
even more detail, the International Centre on Human Rights and Drug Policy has 
developed the International Guidelines on Human Rights and Drug Policy, endorsed 
by the UN Development Program, the WHO, UNAIDS, and the Office of the High 
Commissioner for Human Rights.* These includes a dedicated section on children, 
producing specific guidelines rooted in the work of the Committee on the Rights of 
the Child and other human rights mechanisms, as well as international standards on 
drug prevention and other issues. 
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Part V 
Education, Leisure, and Cultural Activities 
Rights 


Articles 28, 29, 30, and 31 


Introduction 


The cluster of articles relating to education, leisure, and culture speak powerfully to 
the Convention on the Rights of the Child’s (the Convention) focus on the child’s 
right to optimum development. Together they affirm not only the right of every child 
to learn and play in a safe and stimulating environment, respectful of their own 
culture and language, but also insist on the importance of respecting the child’s own 
agency and contribution to their own development. 

Article 28, the right to education, sets out in some detail the right to access 
education, which has been defined by the Committee on the Rights of the Child (the 
Committee) as taking place from birth and not restricted to the formal school 
environment (2001, para. 2). It emphasises that it should be provided with equality 
of opportunity at all levels. Article 28 introduces new obligations on States Parties, 
beyond those included in the Covenant on Economic, Social and Cultural Rights, to 
ensure that action is taken to reduce school drop-out rates, and to ensure that school 
discipline is administered in a manner consistent with the child’s dignity. In these 
ways, Article 28 embodies a requirement not only that education is provided for 
every child but also that the nature of that education is designed to treat children with 
respect and to encourage and support their active participation and engagement in 
it. Thus, it is not sufficient for States Parties to provide education to every child: they 
must ensure that it is available, accessible, acceptable and adaptable without dis- 
crimination on any grounds. 

Article 29 was created as a separate article elaborating the aims of education. Its 
overriding goal is the development of the child’s fullest potential, but it acknowl- 
edges the wider aims of promoting respect for human rights, recognition and respect 
for the child’s own cultural identity, preparation for life in a free society, and respect 
for the natural environment. The Committee has highlighted that implementation of 
these aims demands a participatory pedagogy in schools and for the school 
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environment to be one where children experience respect for their human rights 
within the classroom as well as the wider school environment — learning through 
their lived experience. 

Article 30 reiterates the provision in the Covenant on Civil and Political Rights 
recognising the child’ right to enjoy their culture and practice their own religion and 
language. It differs only in that it adds recognition of indigenous rights. Although it 
is Article 30 that provides the key focus on the rights of minorities, these rights are 
reinforced by provisions throughout the Convention. The right to respect for the 
child’s own culture is affirmed in relation to the child’s identity, to family life, to 
freedom of expression, and to arts and culture. Moreover, in conjunction with Article 
29, it necessitates that both the formal and informal school curriculum reflects this 
culture of respect. 

Finally, Article 31 amalgamates separate provisions from the Covenant on 
Economic, Social and Cultural Rights that provide for rest and leisure and to cultural 
life, and brings them together with the important addition of play in the life of a 
child. Although Article 31 has often been taken less seriously than other rights, in 
fact it represents the very essence of childhood - with profound importance both for 
the enjoyment of childhood itself and for the child’s future life. 

This part explores how the Convention has adapted these rights from their 
iteration in previous treaties to reflect the particular circumstances, status, and 
developmental needs of children, and consequent obligations of States Parties in 
their implementation. 


Reference 


UN Committee on the Rights of the Child. (2001). General Comment No. 1 (2001) 
Article 29 (1): The Aims of Education, April 17, 2001, CRC/GC/2001/1. https:// 
digitallibrary.un.org/record/447223?In=en. Accessed 10 October 2020 


Chapter 26 A) 
Article 28: The Right to Education gag 


Gerison Lansdown and Ziba Vaghri 


1. States Parties recognize the right of the child to education and with a view 
to achieving this right progressively and on the basis of equal opportunity, 
they shall, in particular: 


(a) Make primary education compulsory and available free to all; 

(b) Encourage the development of different forms of secondary education, 
including general and vocational education, make them available and 
accessible to every child, and take appropriate measures such as the 
introduction of free education and offering financial assistance in case 
of need; 

(c) Make higher education accessible to all on the basis of capacity by 
every appropriate means; 

(d) Make educational and vocational information and guidance available 
and accessible to all children; 

(e) Take measures to encourage regular attendance at schools and the 
reduction of drop-out rates. 


2. States Parties shall take all appropriate measures to ensure that school 
discipline is administered in a manner consistent with the child’s human 
dignity and in conformity with the present Convention. 
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3. States Parties shall promote and encourage international cooperation in 
matters relating to education, in particular with a view to contributing to 
the elimination of ignorance and illiteracy throughout the world and facil- 
itating access to scientific and technical knowledge and modern teaching 
methods. In this regard, particular account shall be taken of the needs of 
developing countries. 


What Did Children Say? 

‘I would tell him to fix the lower income places where these schools are ... 
because some of the schools the cafeteria do not serve proper food for the 
children at lunch time and stuff.’ (Latin America/Caribbean) 

‘Public call should be announced for students to give their views and 
proposal what should they learn in particular educational programmes or 
educational profiles.’ (Eastern Europe) 

‘Inspections should be more frequent and spontaneous (unannounced). 
When inspectors announce the inspection, then teachers know in advance 
and they instruct students what are they going to teach, which questions will 
they ask students and what should students say.’ (Eastern Europe) 


Overview 


Article 28 echoes the International Covenant on Economic and Social Rights, Article 
13, in enshrining the right to education for all (Pinheiro, 2006; UN Secretary 
General, 2020, paras. 41-48). It has been described as a ‘multiplier right,’ 
epitomising the indivisibility of rights as it contributes to the realisation of many 
other rights (Courtis and Tobin, 2019, p. 1058; TomaSevski, 2006, p. 7). However, 
Article 28 differs from Article 13 in several significant ways. It expands the scope of 
the right to education to include obligations on States Parties to encourage school 
attendance and reduce drop-out rates, to ensure that school discipline is administered 
in a manner consistent with the child’s dignity, and to promote and encourage 
international cooperation in matters relating to education. It lacks any reference to 
the right of parents to choose an education for their children in conformity with their 
moral or religious convictions, although this issue is addressed in Article 29, the 
aims of education. 

The provision of education for all has significant resource implications and, 
accordingly, Article 28 is subject to progressive realisation. The text affirms that 
States Parties must, with a view to achieving the right progressively, make primary 
education compulsory and free to all. The obligations on secondary education are 
lower, requiring that States Parties encourage its development, and accessibility and 
availability to all, including through provision of free education and financial 
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support. Higher education must be made available by every appropriate means, and 
education and vocational guidance available to all children. However, the Commit- 
tee on Economic, Social and Cultural Rights has proposed that minimum core 
requirements must be introduced irrespective of available resources. These include 
non-discrimination in access to education, consistency of the curricula with interna- 
tional human rights standards, and compulsory and free primary education to all 
(1999, para. 57). 

Non-discrimination and free and compulsory primary education for all have also 
been re-affirmed as core obligations by the Committee on the Rights of Persons with 
Disabilities (2016, para. 41). The Committee on the Rights of the Child has not 
explicitly articulated any core obligations. However, it consistently recommends that 
States Parties endorse these measures as an immediate core obligation, not subject to 
progressive realisation, particularly in respect of its demands that budget allocations 
are sufficiently directed to the implementation of the right to education 
(UN Committee on the Rights of the Child, 2000a, para. 18, 2003, para. 60 (a), 
2005a, para. 59, 2010a, para. 59). 

The Convention does not define the word education. However, the Committee 
makes clear that education extends ‘beyond formal schooling to embrace the broad 
range of life experiences and learning processes which enable children . . . to develop 
their personalities, talents and abilities and to live a full and satisfying life within 
society’ (2001, para. 2). Accordingly, education is not confined to those levels 
elaborated in Article 28. It is interpreted as beginning at birth, and extends to the 
provision of preschool education (UN Committee on the Rights of the Child, 2006a, 
para. 28). Although silent on ages for starting or finishing school, the Committee has 
asked States Parties to establish minimum and maximum ages for compulsory 
education (Verheyde, 2005), encouraged the inclusion of early childhood education 
and care (UN Committee on the Rights of the Child, 2004a, 2006a, 2016a, para. 
69 (g)), and suggested that the end of compulsory education should coincide with the 
minimum age for employment (1995a, b, 1996). Furthermore, the Committee has 
interpreted the article to apply to regular and non-formal education (2000b, para. 90) 
and has recommended non-formal education for children who have difficulty attend- 
ing schools (2002a, para. 306, 2004b, para. 58). 


General Principles 


Article 2 Article 28 requires that education be provided on the basis of equal 
opportunity to all children. The obligation to ensure non-discrimination in respect 
of the right to education is an immediate obligation and applies to all aspects of 
education (UN Committee on Economic, Social and Cultural Rights, 1999, para. 
13). No child can be discriminated against in respect of their right to education on 
any of the prohibited grounds elaborated in Article 2. The Committee has repeatedly 
highlighted many groups of children who are vulnerable to discrimination in edu- 
cation and demanded that States Parties take action to secure their equal right to 
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education. These groups include, among many others, children with disabilities 
(2004c, para. 48), girls (2005b, para. 75), indigenous children (2005c, para. 59), 
Roma children (2002b, para. 42 (a)), children in detention (2005d, para. 53), rural, 
immigrant, refugee and asylum-seeking children, children affected by armed com- 
bat, working children, children in conflict with the law, and those living with 
HIV/AIDs (UN Committee on the Protection of the Rights of All Migrant Workers 
and Members of Their Families and UN Committee on the Rights of the Child, 2017, 
paras. 59-63; UN Committee on the Rights of the Child, 2007a, paras. 62-72, 
2007b, para. 89, 2009a, paras. 56—63, 2017a, para. 19; Verheyde, 2005). 


Article 3 Education is the individual right of every child and it is in their best 
interests that they receive a quality education. In developing an education system, 
States Parties must ensure that the best interests of the child are its primary focus, and 
that it is not subordinated to broader economic or instrumental societal goals, such as 
conformity with specific religious or political views (Courtis and Tobin, 2019, 
p. 1062). 


Article 6 The realisation of the right to education is an integral dimension in 
contributing towards the child’s optimum development. The breadth of the education 
curriculum, as well as the means through which is it delivered, must be designed to 
promote children’s optimum development. 


Article 12 The right of the child to be heard is fundamental to the right to education. 
The Committee have affirmed that children should be listened to and engaged 
through a participatory pedagogy within the classroom, and schools should adopt 
a culture of respect for the right of the child to be heard (2009b, para. 107). In 
addition, States Parties must ensure that children have opportunities to influence 
decisions from their individual education to the way their school is run, through class 
and school councils, and representation on school boards, and also in the develop- 
ment of broader education legislation and policy (UN Committee on the Rights of 
the Child, 2009b, paras. 109-111). Finally, children must have the opportunity to be 
heard in any disciplinary proceedings (UN Committee on the Rights of the Child, 
2009b, para. 113). 


Articles Related or Linked to Article 28 


Article 4 obliges States Parties to take all appropriate measures to implement 
education as described in Article 28 (1), and to assist those with inadequate resources 
to do so. 

Articles 13-17 contain provisions on access to information and participation the 
two essential pillars of education. 

Article 19 (1) provides protection to the child from maltreatment from teachers 
and others. 

Article 23 (3) ensures that children with disabilities have access to education. 
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Article 24 (e) requires children receive health education. 

Article 29 describes the appropriate content and aims of education. 

Article 30 requires provision of conditions for children of indigenous or minority 
groups to be educated on and enjoy their own culture, religion, and use their own 
language. 

Article 31, consistent with current knowledge of the important role of art-based 
and play-based learning, also requires that rest, play, leisure, and recreation are 
provided for in education. 

Article 32 obliges States Parties to ensure labour does not compromise the child’s 
enjoyment of their right to education (Verheyde, 2005). 


Relevant Instruments 


UN Universal Declaration of Human Rights (1948), Article 26 

UN Declaration of the Rights of the Child (1959), Principle 7 

UN Convention Against Discrimination in Education (1960) 

International Covenant on Economic, Social and Cultural Rights (1966), 
Article 13 

UN Convention on Technical and Vocational Education (1989) 

Treaties which address the education rights of vulnerable groups: 


e UN Convention Relating to the Status of Refugees (1951), Article 22 

e International Convention on the Elimination of All Forms of Racial Discrimina- 
tion (1966), Article 5 

e UN Declaration on the Rights of Disabled Persons (1975), Principle 6 

e UN Convention on the Elimination of All Forms of Discrimination against 
Women (1979), Article 10 

e International Convention on the Protection of the Rights of all Migrant Workers 
and their Families (1990), Article 30 

e UN Declaration on the Rights of Persons Belonging to National or Ethnic 
Religious and Linguistic Minorities (1992), Article 4 (3) 

e UN Convention on the Rights of Persons with Disabilities (2006), Articles 
7 and 24. 


Attributes 


Attribute One: Access to Primary, Secondary, and Higher 
Education 


States Parties must make primary education compulsory and available free to all. 
Although no age range is prescribed, it would typically be for 6 years up to the age of 
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12 (UNESCO Institute for Statistics, 2012, para. 122). The compulsory provision 
exists in recognition of essential nature of primary education for development of the 
child and their effective functioning in society. It is intended to ensure that neither 
the state nor the parent (or indeed the child) can prioritise other options potentially 
harmful for the child’s development (Courtis and Tobin, 2019, p. 1083). 

The Committee has consistently demanded of States Parties that they provide 
sufficient funding to ensure free compulsory primary education, including by 
abolishing fees (2010b, para. 72 (a), (b)). The Committee is also highly critical of 
the imposition of indirect costs such as obligatory school uniforms, textbooks and 
other materials, meals, transport, fees for participation in certain activities, or exam 
fees, and has recommended their abolition.! 

States Parties must also encourage the development of secondary education, 
which is commonly between the ages of 12 and 17 years, and must be provided in 
different forms to allow flexible curricula and systems to accommodate both aca- 
demic and vocational opportunities. Notably, Article 28 does not impose the 
requirements that it is either free or compulsory. However, the Committee has 
welcomed the introduction of measures by States Parties to extend mandatory 
education to secondary level (2012c, para. 63). It also recommends measures to 
render secondary education free to every child (2011, para. 62 (b)). Finally, States 
Parties must make higher education accessible to all on the basis of capacity. 
Although the Committee has afforded minimal attention to this provision, it has 
drawn attention to potential discrimination in access and recommended that States 
Parties take action to ensure equal opportunities for higher education for 
marginalised groups of children (2012d, para. 63 (b)). 

The overarching requirements in implementing the right to education have been 
conceptualised as the 4As: education must be available, accessible, acceptable, and 
adaptable (Tomaševski, 1999). Availability requires that the requisite resources have 
been allocated to enable sufficient school places, trained teachers, equipment, books, 
and other materials, as well as, for example, adequate sanitation facilities, to enable 
every child to attend school. Accessibility necessitates that no barriers to education 
exist for any child whether as a consequence of discrimination, physical access, or 
affordability (UN Committee on Economic, Social and Cultural Rights, 1999, para. 
69 (b)). Acceptability demands that education is relevant, culturally appropriate, and 
of good quality (UN Committee on Economic, Social and Cultural Rights, 1999, 
para. 69 (c)). Finally, adaptability requires a flexible education system that is capable 
of responding to the needs of a diverse range of students in a variety of different and 
potentially changing contexts (UN Committee on Economic, Social and Cultural 
Rights, 1999, para. 69 (d)). 

States Parties are encouraged to adopt a range of measures to achieve these 
objectives. They must ensure the ongoing collection of adequate disaggregated 
data to identify gaps, needs, and violations of education rights, and plan future or 


! See, for example, concluding observations for Vietnam (2012a, para. 67 (b)) and Turkey (2012b, 
para. 59 (e)). 
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remedial action. Data should include, for example, primary enrolment rates and 
ratios by target groups, drop-out rates (including reasons for drop-out), proportion of 
children who are covered under publicly supported programmes and those required 
to pay fees, and proportion of children who attend preschool (United Nations 
OHCHR, 2012, p. 93),” the share of household expenditure on education at the 
secondary or tertiary level, and the proportion of fully qualified teachers (United 
Nations OHCHR, 2012, p. 93). In addition, States Parties are advised to formulate 
and implement national plans of action that address all elements of Article 28 and 
establish goals, timetables, and benchmarks. Plans should include appropriate leg- 
islative and administrative measures, for example, establishing the right to compul- 
sory education, ensuring school leaving age consistent with the minimum age of 
employment (Verheyde, 2005), and complaints mechanisms to address, for example, 
school exclusions, corporal punishment, and violence in schools. 


Attribute Two: Education on the Basis of Equality 
of Opportunity 


The principle of non-discrimination and equal opportunity relating to the right to 
education is well-established in international human rights law and is affirmed in 
Article 28 of the Convention. States Parties must ensure that no child is discrimi- 
nated against directly or indirectly in either the public or private sphere of education 
on any of the prohibited grounds elaborated in Article 2 (UN Committee on 
Economic, Social and Cultural Rights, 2009). However, it is not only permitted 
but also required that States Parties adopt special measures to ensure equality of 
access to groups of children vulnerable to unequal access to and opportunity in 
education (Courtis and Tobin, 2019, p. 1077). Such measures must not result in 
unequal standards for different groups or continue after the objectives for which they 
were established have been achieved. The Committee on the Rights of Persons with 
Disabilities has insisted that the right to non-discrimination and education on the 
basis of equality includes the right not to be segregated and to be provided with 
reasonable accommodation and accessible learning environments (2016, para. 13). 
The Committee on the Rights of the Child has consistently affirmed this approach 
(2019, para. 43 (c)). 

In order to monitor compliance with this obligation, States Parties must monitor 
relevant policies, institutions, programmes, and spending patterns to identify evi- 
dence of discrimination (UN Committee on Economic, Social and Cultural Rights, 
1999, para. 37). Data should be collected to identify any differences in access to 
primary or secondary education on the basis of race, colour, sex, language, religion, 
national, ethnic or social origin, disability, birth or other analogous status including 


°The UN Statistical Services Branch survey summarized in Leaving No One Behind (United 
Nations OHCHR, 2018) may serve as a useful guide for the collection of disaggregated data. 
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parental circumstances, maltreatment, and cultural resistance (UN Committee on the 
Rights of the Child, 2006b, para. 77 (g), 2013a, para. 52 (d), 53 (f); Verheyde, 2005). 

Where discrimination is identified, measures are required to combat the problem 
and prevent recurrence. Article 28 demands measures to address inequalities leading 
to poor attendance and early drop-out rates among some groups of children, includ- 
ing those in nomadic and migrant families, as a consequence of poverty, or those 
supporting the family through paid work or taking care of siblings and household 
chores (UN Committee on the Rights of the Child, 2012e). The Committee has 
suggested a range of potential measures to be adopted by States Parties to promote 
greater equality of access and improved attendance, including: 


e scholarships 

e financial subsidies 

e flexible educational arrangements 

e enhanced provision in rural areas 

e affirmative action programmes 

e provision of free early childhood education (2013b)* 

e transportation, health and nutrition services, to facilitate attendance for children 
living in poverty (Verheyde, 2005)* 

e alternative education programmes for children having difficulty in regular sys- 
tems (including those living in remote communities) (Verheyde, 2005) 

e providing educational and vocational information and guidance (Verheyde, 
2005). 


Attribute Three: School Discipline Consistent with Human 
Dignity 


Article 28, paragraph 2, constitutes an important innovation in respect of the right to 
education. It demands that any school discipline must be administered in a manner 
consistent with the child’s dignity and in conformity with all other rights in the 
Convention. This requires that discipline must never violate the child’s best interests, 
the right to non-discrimination, or the right to be heard. Furthermore, it must not 
violate, for example, the right to protection from all forms of violence or cruel, 
inhuman, degrading treatment, or, indeed, the rights to play and recreation, to health, 
cultural expression or freedom of religion. 

The Committee has elaborated some specific forms of punishment that can never 
be justified as legitimate. These include any form of corporal punishment in which 
“physical force is used and intended to cause some degree of pain or discomfort’ 


3For additional recommendations, see ‘The Right to education’ (Courtis and Tobin, 2019, p. 1079). 


“The Committee has also suggested the development of national strategies to address the high 
dropout rate of minority children. See, for example, concluding observations to Canada (2012f, 
para. 70 (b)) and Ecuador (2017b, para. 37 (a)). 
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(UN Committee on the Rights of the Child, 2007c, para. 11). The Committee has 
also been uncompromising on the suggestion that some forms of corporal punish- 
ment can be tolerated if ‘reasonable’ or ‘moderate,’ asserting that such practices can 
never be justified as they conflict with the child’s dignity and right to physical 
integrity (2007c, para. 26). In addition, the Committee insists that punishments that 
serve to humiliate, denigrate, frighten or ridicule the child must never be used 
(2007c, para. 11). 

Paragraph 2, which requires that States Parties take all appropriate measures, 
demands immediate and comprehensive action to address school discipline. The 
Committee has emphasised that States Parties must undertake legislative, adminis- 
trative, social, and educational measures to eliminate degrading forms of punishment 
in both public and private schools. Furthermore, it has stressed that this is an 
immediate and unqualified obligation, not subject to progressive realisation 
(2007c, para. 22). It has suggested a range of practical measures to support positive 
discipline in schools including awareness raising campaigns, training of teachers, 
and the participation of children in the design and development of school discipline 
policies.” 


Attribute Four: International Cooperation 


Paragraph 3 of Article 28 recognises the positive value of cooperation and informa- 
tion sharing between States Parties. Although Article 4 imposes a general obligation 
with respect to international cooperation, its inclusion in Article 28 highlights its 
specific importance in the context of education, a priority also reflected in the 
Jomtien Declaration on Education for All (Courtis and Tobin, 2019, p. 1110; 
World Conference on Education for All, 1990, para. 10 (1) (2)). 

No specific form of assistance is mandated by paragraph 3. The obligation is to 
promote and encourage cooperation, which implies that all reasonable efforts are 
undertaken within the scope of available resources (Tobin, 2012, pp. 330-331). It is 
assumed that developed states must carry a greater burden in seeking global imple- 
mentation of children’s right to education (UN Committee on Economic, Social and 
Cultural Rights, 1991 General Comment no. 3, pp. 83-87). However, the Committee 
on the Rights of the Child has emphasised that states that are recipients of interna- 
tional aid also have an obligation to use such support effectively and efficiently 
(2002d, paras. 15—16, 2003, para. 60 (b)). 

The focus of aid elaborated in paragraph 3 is to eliminate ignorance and illiteracy 
and to facilitate access to scientific and technical knowledge and modern teaching 
methods. However, in any programme of assistance, it is imperative that account is 


>See, for example, General Comment no. 8 (UN Committee on the Rights of the Child, 2007c, 
paras. 45-46); concluding observations for Turkey (2012b, para. 59 (d)), Hungary (2006c, para. 
55), and United Kingdom and Northern Ireland (2002c, para. 48 (a)). 
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taken of the ‘needs of developing countries’ and to ensure that it is developed in 
consultation with and is sensitive to social and cultural characteristics or context of 
any given state (Courtis and Tobin, 2019, p. 1114). For example, children affected 
by emergencies including natural disasters and conflicts, commonly experience 
disrupted access to education, or no education at all (UN Committee on the Rights 
of the Child, 2007d). When needed, States Parties must request and be provided with 
assistance from wealthier countries to ensure the right to education (UN Committee 
on the Rights of the Child, 2016b). Its provision should be seen as a humanitarian 
relief measure with sufficient resources allocated to assure that education continues 
for children in such emergency situations (UN Committee on the Rights of the Child, 
2007d). 
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1. States Parties agree that the education of the child shall be directed to: 


(a) The development of the child’s personality, talents and mental and 
physical abilities to their fullest potential; 

(b) The development of respect for human rights and fundamental free- 
doms, and for the principles enshrined in the Charter of the United 
Nations; 

(c) The development of respect for the child’s parents, his or her own 
cultural identity, language and values, for the national values of the 
country in which the child is living, the country from which he or she 
may originate, and for civilizations different from his or her own; 

(d) The preparation of the child for responsible life in a free society, in the 
spirit of understanding, peace, tolerance, equality of sexes, and friend- 
ship among all peoples, ethnic, national and religious groups and 
persons of indigenous origin; 

(e) The development of respect for the natural environment. 


(continued) 


G. Lansdown (È<) 
Carleton University, Ottawa, Canada 


K. Covell 
Cape Breton University, Richmon, BC, Canada 
e-mail: Katherine_Covell@cbu.ca 


Z. Vaghri 
University of New Brunswick, Saint John, Canada 
e-mail: ziba.vaghri@unb.ca 


© The Author(s) 2022 261 
Z. Vaghri et al. (eds.), Monitoring State Compliance with the UN Convention 

on the Rights of the Child, Children’s Well-Being: Indicators and Research 25, 
https://doi.org/10.1007/978-3-030-84647-3_27 


262 G. Lansdown et al. 


2. No part of the present article or article 28 shall be construed so as to 
interfere with the liberty of individuals and bodies to establish and direct 
educational institutions, subject always to the observance of the principle 
set forth in paragraph 1 of the present article and to the requirements that the 
education given in such institutions shall conform to such minimum stan- 
dards as may be laid down by the State. 


What Did Children Say? 
‘The Ministry of Education organises trainings for teachers, to educate them 
how to treat children. Teachers should have exams about that.’ (Africa) 

‘In some schools, the discipline that students receive is biased against 
students of colour. For instance, some schools have higher rates of discipline 
actions and suspensions among Hispanic and Black students, compared to 
white students in the same schools. Government should do more to monitor 
the different discipline actions.’ (Western Europe/Other) 

‘Every schoolbook has video and audio material (with) additional expla- 
nation of lectures and additional information.’ (Africa) 


Overview 


Recognition that education should be directed towards the full development of the 
personality and respect for human rights was first addressed in Article 26 (2) of the 
Universal Declaration of Human Rights, and strengthened in the International 
Covenant of Economic, Social and Cultural Rights through the provision, in Article 
13, that education must also be directed to the sense of dignity and to enable all 
persons to participate in a free society. Article 29 affirms these aims and expands 
them, for both state and private schools, to require that education addresses respect 
for the child’s family, for tolerance and diversity, and for the natural environment. It 
is closely linked with Article 28, but whereas Article 28 focuses primarily on access 
to and provision of education, Article 29 is directed to the content and style of the 
education provided. In neither article does the Convention define education, but the 
Committee has made clear that it endorses an approach that understands education to 
go ‘beyond formal schooling to embrace the broad range of life experiences and 
learning which enables children ... to develop their personalities, talents and 
abilities and to live a full and satisfying life within society’ (2001, para. 2). The 
Committee also affirms that, although Article 29 does not remove the freedom of 
individuals or bodies to establish their own schools, in doing so they must comply 
with the article’s aims. 

Article 29 elaborates an approach to education which promotes, supports, and 
protects the core values of the Convention, and requires that the provision of 
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education is grounded in the principles on which it is based. In other words, 
education must be ‘child-centred, child friendly and empowering’ (UN Committee 
on the Rights of the Child, 2001, para. 2). The drafters of the Convention recognised 
that the vision of education elaborated in Article 29 does have significant resource 
implications and it is therefore subject to progressive realisation. However, the 
Committee has emphasised that resources must be available to the maximum extent 
possible and cannot be a justification for failing to adopt any of the measures 
required (2001, para. 28). In this regard, it urges States Parties providing develop- 
ment cooperation to design programmes consistent with the implementation of 
Article 29 (2001, para. 28). 


General Principles 


Article 2 To comply with Article 2, all aspects of the education system and school 
provision must be free from all forms of discrimination. Thus, for example, the 
curriculum should be consistent with principles of gender, disability, and race 
equality. Teachers must demonstrate equal respect for all students and not discrim- 
inate in the treatment of different groups of children in schools. An active focus 
within the curriculum on respect for human rights should also give explicit attention 
to the importance of challenging all forms of discrimination, xenophobia, and 
prejudice. 


Article 3 The best interests of the child demand educational services that are child 
friendly and child-centred such that each child can develop to their potential. 


Article 6 The aims of education explicitly speak to the development of the child’s 
personality, talents, mental and physical abilities to their fullest potential. 


Article 12 Children’s participation in school communities and school councils, peer 
education, peer counselling and disciplinary proceedings are integral to the process 
of learning about and experiencing the realisation of rights (UN Committee on the 
Rights of the Child, 2001, para. 8). In addition, children should be enabled to 
contribute to the development of education legislation and policy, the design of 
the curriculum, teaching methods, schools’ structures, standards, budgeting, and 
child protection systems (UN Committee on the Rights of the Child, 2001, paras. 
105-114). Their participation in all these aspects of education will contribute 
towards the overall aims of education as elaborated in Article 29. 


Articles Related or Linked to Article 29 


Article 5 requires that children’s evolving capacities are reflected in the nature of the 
education that they receive 
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Article 18 recognises that both parents have common responsibilities for the 
upbringing and development of the child and that the state cannot interfere with the 
liberty of parents to choose the education they wish for their child, as long as it 
complies with the principles outlined in paragraph 1 of Article 29 

Article 13 provides children with the right to freedom of expression in education, 
and to seek, receive, and impart information through a variety of media 

Article 14 allows the child freedom of thought and conscience in education 
settings, and to manifest their beliefs or religion. Children cannot be compelled to 
follow any particular religion in an educational setting 

Article 17 encourages the provision of sources of information to children through 
appropriate mass media dissemination, international cooperation in production of 
educational materials and children’s books, and the development of guidelines to 
protect children from potentially injurious information 

Article 23 requires the provision of quality education to children living with 
disabilities 

Article 24 obligates educational settings to provide health information 

Article 28 requires children to have access to schools that are child friendly, safe, 
and respect the child’s dignity 

Article 30 provides linguistic and cultural rights to children belonging to minor- 
ity groups, that should be respected in schools 

Article 31 protects the child’s right to rest, leisure, play, recreation activities, and 
to participate in artistic and cultural life, all of which must inform educational 
services, hours of study, and rest and play times during the school day 

Article 40 protects the right to education of children detained as a measure of 
criminal justice enforcement 

Article 42 obligates States Parties to take active measures to ensure children and 
adults are educated about the principles and provisions of the Convention. 


Relevant Instruments 


International Covenant on Economic, Social and Cultural Rights (1966), Article 13 
International Covenant on Civil and Political Rights (1966), Article 2 
International Convention on the Elimination of All Forms of Racial Discrimina- 

tion (1966), Articles 2 and 7 
UN Convention on the Elimination of All Forms of Discrimination against 

Women (1979), Article 10 
UN Convention against Torture and Other Cruel, Inhuman, or Degrading Treat- 

ment or Punishment (1984), Article 2 
UN Convention on the Rights of Persons with Disabilities (2006), Article 24 
UN Convention Against Discrimination in Education (1960) 

UNESCO Recommendation concerning Education for International Understand- 
ing, Co-operation and Peace and Education relating to Human Rights and Funda- 

mental Freedoms (1974) 
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UN Convention on Technical and Vocational Education (1989) 

UNESCO Declaration of Principles on Tolerance (1995) 

UNESCO Convention on the Protection and Promotion of the Diversity of 
Cultural Expressions (2005) 


Attributes 


Attribute One: Ensuring that Aims and Objectives of Education 
Are in Conformity with the Convention 


Article 29, paragraph 1(a) establishes that the overarching objective of education is 
the fullest possible development of the child’s personality, talents, and physical and 
mental abilities. In its entirety, Article 29 provides for a framework of education for 
the realisation of the child’s human dignity and rights. This requires a curriculum far 
broader than the traditional focus on literacy and numeracy, and necessitates teach- 
ing on developing respect for human rights, for the child’s parents, and for cultural 
identity as for well as the values of the country in which the child is living, for life in 
a free society, and for the natural environment. To realise this goal, it is imperative 
that the principles in Article 29 inform all aspects of education, and that they are 
explicitly addressed in all States Parties’ education laws, policies, and programmes 
(UN Committee on the Rights of the Child, 2001, para. 17). 

The Committee has urged cooperation among internal bodies concerned with 
education and human rights, and has called on States Parties to develop comprehen- 
sive national plans of action to promote and monitor implementation of the Article 
29 objectives (2001, para. 23). In order to strengthen accountability, the Committee 
recommends that States Parties establish review procedures to allow for complaints 
or practices that are in breach of or inconsistent with Article 29 (2001, para. 25). 
National level monitoring is also strongly recommended to ensure that children, 
teachers, and parents have input into decisions relevant to education (UN Committee 
on the Rights of the Child, 2001, para. 22). Where an educational institution is 
established privately, it must comply with the aims of education as elaborated in 
Article 29, as well as with the Convention as a whole. The state must provide 
minimum standards for such schools and create systems for monitoring compliance. ' 


! See, for example, concluding observations for Senegal (2016a, para. 38 (b)) and Guinea (2013a, 
para. 73 (e)). 


266 G. Lansdown et al. 
Attribute Two: Rights-Consistent Curricula 


The aims elaborated in Article 29 have significant implications for the curriculum 
delivered in schools. In respect of the formal curriculum, the Committee has stressed 
that it requires ensuring that school curricula, textbooks, and other teaching materials 
address the full scope of the aims elaborated in Article 29 (2001, para. 18), and at all 
levels of the education system.* The curriculum needs to go beyond the basic areas 
of knowledge such as literacy, numeracy, and science, to provide a ‘holistic 
approach to education that ensures that the educational opportunities made available 
reflect an appropriate balance between promoting the physical, mental, spiritual and 
emotional aspects of education, the intellectual, social and practical dimensions and 
the childhood and lifelong aspects’ (UN Committee on the Rights of the Child, 2001, 
para. 12). The skills needed include critical thinking and decision-making, social 
relationships, citizenship, and healthy lifestyles (UN Committee on the Rights of the 
Child, 2001, para. 9). The Committee also has underscored the importance of 
curricula relevant to the child’s daily life and context. The Committee has called 
for peace and conflict-resolution education for children and, in light of climate 
change, for education that empowers children to become agents of change and 
defenders of the environment.’ The curricula should include the life skills needed 
for ‘responsible life in a free society’ (Verheyde, 2005, pp. 26-28). 

The Committee has consistently called for human rights education in schools and 
expressed concern over its absence from the curriculum. Moreover, where it is 
provided, it often fails to include a specific focus on the rights of the child (Jerome 
et al., 2015). The Committee recommends non-formal educational tools such as 
outdoor activities and field trips, as well as direct involvement of children in 
environmental protection, as a crucial component of their learning process and an 
exercise in social practices that constitute civic participation (2016c). The Commit- 
tee also places considerable emphasis on the importance of health education (2003a, 
para. 17), and in line with the child’s evolving capacities and development, the 
school curriculum should provide children with age-appropriate, comprehensive, 
and inclusive sexual and reproductive health education, including gender equality, 
sexual diversity, sexual and reproductive rights, responsible parenthood and sexual 
behaviour, and violence prevention (2016d, para. 61). It should also address tobacco, 
alcohol, and drug use, and diet (UN Committee on the Rights of the Child, 2003b). 


?See, for example, concluding observations for Canada (2012a, para. 24), Antigua and Barbuda 
(2017a, para. 17 (b)), Congo (2014, para. 23), and Benin (2016b, para. 21). 

3See Day of General Discussion: Children’s Rights and the Environment (UN Committee on the 
Rights of the Child, 2016c). Particular concerns were expressed about children’s exposure to 
environmental toxins, the impact of climate change, and the loss of biodiversity. 
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Participation of children in curriculum development is identified by the Commit- 
tee as a strategy to achieve relevance,’ to increase children’s engagement in learning 
(2006a, para. 22), and to ensure respect for the principles of the Convention (2001). 


Attribute Three: Rights-Respecting Pedagogy 


Article 29 challenges educators to restructure education from a child rights perspec- 
tive (UN Committee on the Rights of the Child, 2001), recognising that traditional 
teaching styles may stifle individuality and promote conformity, and result in 
education lacking a global and human rights perspective (UN Secretary General, 
1978).° The Committee has emphasised that pedagogy focused on knowledge 
accumulation and competition can compromise the development of children’s abil- 
ities (2001). It has criticised States Parties for priority given to rote-learning (2003c, 
para. 46), the competitive nature of schooling (2004, para. 49, 2006b, para. 63), and 
for the lack of human rights education in schools (2012a, paras. 24-25, 2014, para. 
23, 2016b, para. 21, 2017b, para. 37). 

Consistency with the aims of education and the principles of the Convention 
therefore requires a participatory pedagogy through which children learn about 
human rights through experiencing them in practice. Education must be designed 
to enable children to participate actively in their own learning (UN Committee on the 
Rights of the Child, 2001, para. 12). Achieving such education requires training for 
both pre-service and in-service teachers, to equip them with competency in partic- 
ipatory methodologies, as well as the provisions and principles of the Convention 
(UN Committee on the Rights of the Child, 2006d, para. 24; Verheyde, 2005, p. 28), 
The lack of appropriate teacher training and child rights awareness among educators 
continue to be of serious concern and criticism in assessments of States Parties’ 
reports.° Meaningful implementation can only be achieved with supportive school 
management, awareness raising and participation of communities and parents, and 
the necessary materials and infrastructure. 


“See, for example, concluding observations to Costa Rica (2000, para. 24) and Italy (1995, 
para. 21). 

>See, in particular, the comments expressed by UNESCO, Norway, and Greece. 

Recent examples include concluding observations to Antigua and Barbuda (2017a, para. 17), 
Benin (2016b, para. 21), Canada (2012a, para. 27), Congo (2014, para. 23), Haiti (2016e, para. 
17 (b)), and Zimbabwe (2016f, para. 22 (b)). 
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Attribute Four: Rights-Reflecting School Environment 


Children learn much from the environment in which their education takes place. The 
school environment, which includes all policies and practices including the behav- 
iour of school staff and administrators, must be infused with and reflect the values of 
the Convention—respect for rights, peace, tolerance, understanding, and equality— 
and allow children to exercise rights such as the right to participation under Article 
12 (Office of the United Nations High Commissioner for Human Rights and Rädda 
barnen (Society: Sweden), 2007). A rights-respecting school environment will 
promote and teach the values and behaviours associated with human rights by 
allowing children to experience them (UN Committee on the Rights of the Child, 
2001). 

The Committee has identified bullying in schools to be a serious impediment to 
an appropriate school environment.’ States Parties have been urged to adopt 
programmes and activities that create a culture in schools which rejects bullying 
behaviours and all forms of discrimination.* 

To promote the exercise of rights and citizenship, it is important that schools have 
policies and practices that systematically provide for children’s participation in 
non-discriminatory ways. Children should be represented by peers on all committees 
including disciplinary proceedings, and be provided opportunities for participation 
in student councils, peer education, and peer counselling (UN Committee on the 
Rights of the Child, 2006a, para. 20). Data should be collected to enable monitoring 
and evaluation of how human rights values are reflected in the daily experiences of 
children and how children are empowered to defend their rights when these are not 
respected. 
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Article 30: Cultural, Religious, PS 
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In those states in which ethnic, religious or linguistic minorities or persons of 
indigenous origin exist, a child belonging to such a minority or who is 
indigenous shall not be denied the right, in community with other members 
of his or her group, to enjoy his or her own culture, to profess and practice his 
or her own religion, or to use his or her own language. 


What Did Children Say? 
‘By promoting the differences through accepting their holidays, respecting 
their important days, celebrating important days connected with their tradition 
and culture.’ (Eastern Europe) 

‘Governments should help to support local museums and cultural activi- 
ties.’ (Western Europe/Other) 

In the US now, there is a lot of tension about immigration and it seems like 
a lot of minority children are very anxious and ashamed of their culture, rather 
than it being celebrated, it is often held against them. (Western Europe/Other) 

“Other children are informed about other cultures: through curricula and 
through classes.’ (Eastern Europe) 
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“Through schooling they should learn more about their culture and knowl- 
edge. One of the children expressed her concern that children make fun when 
she speaks in her local dialect.’ (Asia-Pacific) 


Overview 


Article 30 of the Convention confers the right of the child who belongs to a minority 
or indigenous community or group to claim, enjoy, and practice their language, 
culture, and religion. Integral concepts that must be considered are protection for, 
measures to support and enable retention of, and the ability of the child to choose, 
have, adopt, and learn their culture, religion, and language (Office of the United 
Nations High Commissioner for Human Rights and Rädda barnen (Society: Swe- 
den), 2007, pp. 675-682). 

The particular rights of minorities and indigenous groups are not addressed within 
the Convention. However, to properly consider, protect, and respect those rights 
requires appreciation of the circumstances and conditions of children belonging to 
these groups or communities, for example, the connection of indigenous communi- 
ties with their territory and their way of life (United Nations, 2006, pp. 198—200). 
The right to exercise cultural rights can be regarded as intimately connected to the 
use of traditional territory and its resources (UN Committee on the Rights of the 
Child, 2009, para. 16). From this perspective, considerable importance is attributed 
to traditions and cultural values and they are essential to the individual’s develop- 
ment and enjoyment of culture (UN Committee on the Rights of the Child, 2009, 
para. 35). 

Article 30, while fostering specific protection to minority and indigenous chil- 
dren, also points out the complex relationships behind the protection of cultural, 
religious, and linguistic rights. In consequence, it raises three main interpretation 
issues under Article 30: 


1. When is the child considered an indigenous person or recognised as belonging to 
an ethnic, religious, or linguistic minority? 

2. What are the States Parties’ obligations to fulfil the rights under Article 30? 

3. What are the implications on the child in the exercise of Article 30 as individual 
and/or collective rights (Harris-Short and Tobin, 2019, p. 1159)? 


Unfortunately, the Committee’s own jurisprudence, Concluding Observations to 
States Parties’ reports, responds only in part to these interpretation issues, but it 
provides a more detailed, although not exhaustive interpretation, in its General 
Comment no. 11 on the rights of indigenous children. 

Although reference is made throughout the Convention, particularly in articles 
such as 6, 8, 14, 17(d), 20 (3), 21, 29(c), and 31, for the protection of language, 
culture, and religion, Article 30 reinforces and underscores that these rights and 
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protections apply to children of minorities and indigenous peoples (Hodgkin et al., 
2007, p. 455). 

While affirming the right to the enjoyment and practices of diverse cultures, the 
Convention safeguards children from possible harm from traditional practices and 
beliefs that conflict or are not in accordance with human rights. Moreover, ‘the 
Committee underlines that cultural practices provided by Article 30 of the Conven- 
tion must be exercised in accordance with other provisions of the Convention and 
under no circumstances may be justified if deemed prejudicial to the child’s dignity, 
health, and development’ (2009, para. 22). 

With reference to the nature of the obligation of States Parties, the statement ‘shall 
not be denied’ underlines that it does not bestow the mere negative obligation of 
non-interference, but also the positive obligation of undertaking measures that 
respect, protect, and ensure the fulfilment of the rights identified in Article 30. 
This positive obligation imposed upon States Parties includes the duty to protect 
the child from state and non-state actors that might threaten the effective exercise of 
these rights (Harris-Short and Tobin, 2019, pp. 1159, 1173-1177). This includes 
actively addressing oppression and discrimination from which vulnerable commu- 
nities or groups experience disproportionate effects or disadvantages as a result of 
diminished religious, cultural, or linguistic rights. 

While political and economic entitlements are not the focus of this right, recog- 
nition of how these circumstances impinge on the enjoyment of this right is impor- 
tant (Hodgkin et al., 2007). States Parties are recognised as playing an instrumental 
role in safeguarding the rights of all children in their jurisdictions and ensuring 
equality before, and protection of, the law (UN General Assembly, 1966, Article 26; 
United Nations, 2006, p. 198). Harris-Short and Tobin assert that these positive 
States Parties’ obligations to respect, protect and fulfil, as indicated by the Commit- 
tee in General Comment no. 11, paragraph 19, are justified by the intention to ensure 
the survival of minority and indigenous groups through the empowerment of 
indigenous children and their effective exercise of the rights to culture, religion 
and language (2019, p. 1159). With the same intention, Article 29 (1), among the 
aims of education lists respect for human rights, cultural identity, language and 
values. 

On this aspect, Article 28 of ILO Convention 169 on Indigenous and Tribal 
Peoples, and Article 14 of United Nations Declaration on the Rights of Indigenous 
Peoples, significantly call upon states to take effective measures to ensure indige- 
nous children have access to education in their own language and culture. There is 
recognition for the group or the communities’ role in establishing and controlling 
education and institutions but also regarding the need for state support to enable 
children’s access to such programmes. Compulsory education, therefore, cannot 
prohibit a child from learning to adopt or have the culture of their parent, commu- 
nity, or group to which they belong (Office of the United Nations High Commis- 
sioner for Human Rights and Rädda barnen (Society: Sweden), 2007, pp. 675—682). 

Article 45 of the International Convention on the Protection of the Rights of All 
Migrant Workers and Members of Their Families supports facilitating integration of 
migrant workers’ children into local education, emphasising teaching local 
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language, teaching about the respective workers’ language and culture, and making 
teaching available in their mother tongue. Here again, the state is necessary to 
provide support and resources. 

In relation to the issue pertaining to the individual or collective nature of the rights 
enshrined by Article 30, the content of Article 30 remains true to the text of Article 
27 of the International Covenant on Civil and Political Rights (ICCPR) with one 
noteworthy exception, which is the addition of indigenous rights (Hodgkin et al., 
2007, p. 456; Office of the United Nations High Commissioner for Human Rights 
and Rädda barnen (Society: Sweden), 2007, pp. 679-680). Particular reference to the 
‘child’ differing from the language of ‘persons’ contained in Article 27 of ICCPR 
signals recognition of both the individual and collective nature of rights, which may 
or may not happen in community with other members of their group (UN Office of 
the High Commissioner for Human Rights (OHCHR), 1997, p. 489). The Commit- 
tee has made clear that the best interests of the individual child cannot be diminished 
or neglected by giving preference to the best interests of the group. As a conse- 
quence, ‘the rights under Article 30 belong to the individual child,’ to underline once 
more that the child is an autonomous right holder, ‘rather than a mere instrument of 
parental, community, cultural, or state preferences’ (Harris-Short and Tobin, 2019, 
p. 1160). 

Again, with reference to Article 27 of the ICCPR, it is worth noting the need to 
distinguish the right to freedom of expression from the right to use minority language 
(United Nations, 2006, pp. 198-200). The right to minority language is a separate 
right. It connotes a cultural right of children of minority groups who must not be 
denied the freedom to speak their language in community with members of their 
group. As a cultural right, it should be distinguished clearly from the freedom of 
expression and other civil-political rights. 


General Principles 


Article 2 This article secures the right to be free from any kind of discrimination 
irrespective of a child’s parent or guardian’s, ‘race, colour, . . . language, religion, ... 
national, ethnic or social origin . . . or other status.’ The prohibition of discrimination 
must be enshrined in domestic legislation. This should be strengthened with legis- 
lative and administrative measures to guarantee the freedom to exercise rights based 
on children’s respective origins and identities. States Parties should develop initia- 
tives that ensure greater access to culturally relevant services that foster respect and 
understanding amongst indigenous and minority peoples, as well as promoting 
positive regard for their contributions by society at large (UN Committee on the 
Rights of the Child, 2009, paras. 23-27). 


Article 3 In determining the best interests of the child with regards to Article 
30, consideration must be given to the child’s choice and evolving capacity, as 
well as their well-being and development. This should be assessed in a broadly 
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participatory way that includes the child and their views, leaders and members of the 
community, parents, professionals, and other relevant stakeholders, to better under- 
stand the living reality of the child or the group of children (UN General Assembly, 
2010, para. 62). The need to provide distinct consideration of the collective cultural 
right is important in the application of these rights of indigenous children. Care must 
be taken to ensure individual rights are not neglected in favour of group rights 
(UN Committee on the Rights of the Child, 2009, paras. 30-32). 


Article 6 There is a relationship between the right to survival and the right to culture 
that requires appreciation and protections for the collective traditions and values that 
sustain and preserve communities of minorities and indigenous groups 
(UN Committee on the Rights of the Child, 2009, para. 16). Article 30 is contingent 
on the ability to claim religious, cultural, and linguistic rights. It has implications for 
the preservation of identity, history, values, familial, and communal ties, which bond 
an individual to the group to which they belong. States Parties are responsible for the 
provision of culturally appropriate material supports and assistance programmes that 
ensure an adequate standard of living, encompassing economic, social, and cultural 
rights. Significantly, the United Nations Sustainable Development Goals will be 
advanced with States Parties’ active engagement of indigenous individuals, includ- 
ing children and communities (UN Committee on the Rights of the Child, 2009, 
paras. 34-36). 


Article 12 The need for qualified representatives, interpretative services, and mate- 
rials in the language of the child’s choosing facilitates the child’s right to choose and 
participate in their communities and associated activities and broader society 
(UN General Assembly, 2010, paras. 6, 88). This assures continuity in socialisation 
and development (UN General Assembly, 2010, para. 158). For example, this will 
include efforts meant to support the participation and inclusion of indigenous and 
minority children at all levels of education, including preschool education, and the 
promotion of cultural awareness (UN Committee on the Rights of the Child, 2016, 
2017, para. 55 (e)). 


Articles Related or Linked to Article 30 


Articles 7 and 9 prevent the unnecessary or unreasonable separation of indigenous 
and/or minority children from their parents. 

Article 8 secures the child’s right to preserve their indigenous and/or minority 
identity. 

Article 14 safeguards freedom of religion recognising the parents’ role in this 
respect. It should be noted that Article 14 brings focus to the individuality of the 
child in relation to the community or group to which they belong, whereas Article 
30 sees the child as a member of the broader community and group to which they are 
a part of, therefore impressing the right of the child in a community context and 
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representing the child as a representative of it (Harris-Short and Tobin, 2019, 
p. 1160) 

Article 16 prevents arbitrary or unlawful interference of the indigenous and/or 
minority child’s family. 

Article 17 prompts States Parties to encourage mass media regard linguistic 
needs of children from minority and/or indigenous groups. 

Article 20 ensures that where children are removed from their families, consid- 
eration is given to continuity of the child’s upbringing and to their ethnic, religious, 
cultural, and linguistic background. 

Article 21 recognises the circumstances of inter-country adoption reaffirm the 
need for due regard to the child’s indigenous and/or minority background. 

Article 28 requires education to be provided on the basis of equal opportunity and 
to enable participation of indigenous and/or minority child in greater society. 

Article 29 ensures the aims of education instil respect for the child’s language, 
culture, and values, the promotion of a culture of human rights, and affirms the right 
to be educated outside the state system in a manner that promotes individual 
empowerment and self-determination 

Article 40 requires the use of interpreters when an indigenous and/or minority 
child is unable to understand the proceedings within the context of the administration 
of juvenile justice. 


Relevant Instruments 


International Covenant on Civil and Political Rights (1966), Article 27, guarantees 
the rights of ethnic, religious, or linguistic minorities to enjoy their own culture, to 
profess and practise their own religion, and to use their own language. 

International Convention on the Protection of the Rights of All Migrant Workers 
and Members of Their Families (1990), Article 45, supports facilitating integration 
of migrant workers’ children into local education emphasising teaching local lan- 
guage and teaching about the respective workers’ language and culture. 

UN Declaration on the Rights of Indigenous Peoples (2007), Article 11, addresses 
the right to practice and revitalise cultural traditions and customs and have access to 
education in their own language and culture, Article 14. Significantly, the commu- 
nity takes the lead, self-determining the preservation of culture and community from 
a historical perspective and as its shape evolves. The state is a supportive actor in this 
process. 

ILO Convention 169, Indigenous and Tribal Peoples (1989), Article 2, mentions 
not only protection of rights but also guarantees respect for their integrity. 
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Attributes 


Attribute One: The Right of the Child Who Belongs to an 
Ethnic, Religious, or Linguistic Minority or Indigenous Group 
to Enjoy Their Own Culture 


This attribute focuses on how children from an early age are made aware of and 
induced to appreciate cultural rights and prepared for participation in cultural life in 
society. It also deals with how textbooks and educational materials kindle in children 
the spirit of learning to live together, respecting diverse cultures and cultural 
identities, especially cultural rights of children who belong to ethnic, religious, or 
linguistic minorities or indigenous groups. To that end, school environments should 
foster cultural pluralism, intercultural dialogue, and rapprochement of cultures with 
the overarching framework of human rights. 

This attribute is also linked to freedom in education. Compulsory education 
should not prohibit a child from learning, adopting, or having the culture of their 
parent or community or group to which they belong. 

The Committee, in its General Comment no. 11 on indigenous children, asserts 
that: 


e Indigenous children and minority children are to effectively enjoy their rights on 
an equal level with non-indigenous children (2009, para. 1) 

e There must be reflection of indigenous and minority groups and communities in 
pedagogy and curricula, that situates the experiences, contributions, and legacies 
of the groups in building the social fabric of society (2009, para. 27) 

e Experiences, circumstances, and conditions of disadvantage and discrimination 
that disproportionately affect or cause de- facto discrimination based on religion, 
cultural and language must be identified and addressed. This includes educational 
and awareness initiatives countering negative attitudes towards individuals and 
groups (2009, paras. 23-29) 

e Resources, training, and staff to sufficiently enact programmes and policies that 
promote and protect these rights must be allocated. This includes trained teachers 
capable of delivering the national education curriculum as well as education 
specific to communities or groups, in the desired language and in a culturally 
appropriate manner (2009, para. 71) 

e There must be accessible health, social welfare services, and education that 
sustains respect for language, culture, and practices of the community or group 
(2009, paras. 49-55) 

e The quality of education should enable the participation, contribution, and enjoy- 
ment of economic, social, and cultural aspects of life and community, achieving 
individual empowerment and self-determination. Particular efforts are required to 
improve access to education for indigenous children, recruit teachers from within 
the communities, and support the development of culturally relevant curricula in 
partnership with communities that promote instruction in the respective language 


278 A. Arkadas-Thibert and R. Ruggiero 


and consistent with culture and traditions (2009, paras. 56—63). Policy and 
program development, including monitoring and evaluation efforts, in all areas 
should be done in direct cooperation with indigenous communities and in con- 
sultation with indigenous children (2009, paras. 80-82). 


In line with the rationale of Article 30, it is worth recalling that in adopting the 
2030 Agenda for Sustainable Development, governments pledged themselves ‘to 
foster inter-cultural understanding, tolerance, mutual respect and an ethic of global 
citizenship and shared responsibility,’ and acknowledged ‘the natural and cultural 
diversity of the world’ and recognised that ‘all cultures and civilizations can con- 
tribute to, and are crucial enablers of, sustainable development’ (UN General 
Assembly, 2015). 


Attribute Two: The Right of the Child Who Belong to an 
Ethnic, Religious, or Linguistic Minorities or Indigenous 
Groups to Profess and Practice Their Own Religion 


Freedom of religion or belief is a universal human right. Any expression or mani- 
festation of disrespect or hatred towards others because of their religion or belief, and 
incitement to discrimination, hostility, or acts of violence, constitutes an affront to 
the principle of freedom of religion or belief. Special consideration must be given to 
ethnic, religious, or linguistic minorities or indigenous groups to profess and practice 
their own religion or beliefs. Article 30 has its raison d’etre in that perspective, 
bearing in mind Article 14 of the Convention as regards a child’s freedom of thought 
and conscience in education settings, and of manifesting their beliefs or religion. 

Hence, it is important to teach children to respect everyone’s right to exercise 
their religion or belief freely and to offer the opportunity to access faith-based 
education. This would make the school environment conducive to pluralism and 
promote interreligious and intercultural dialogue so that children belonging to 
ethnic, religious, or linguistic minorities or indigenous groups can profess and 
practice their religion with due respect and in a spirit which is respectful of human 
rights. 

The key role of education is underlined as to be particularly relevant in a large 
array of United Nations Resolutions on freedom of religion or belief, for example, 
Resolution 72/177 on the Freedom of religion or belief adopted by the General 
Assembly on 19 December 2017. The resolution stipulates that governments should 
‘promote, through education and other means, mutual understanding, tolerance, 
non-discrimination and respect in all matters relating to freedom of religion or belief 
by encouraging, in society at large, a wider knowledge of the diversity of religions 
and beliefs and of the history, traditions, languages and cultures of the various 
religious minorities existing within their jurisdiction’ (UN General Assembly, 
2018, para. 13 (1)). Accordingly, the fulfilment of the right of the child who belongs 
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to an ethnic, religious, or linguistic minority or indigenous group to profess and 
practice their religion also requires: 


e Health and education delivered in a manner that does not infringe on or prohibit 
choice of learning or adopting the culture, religion, or language of the community 
or group to which the child belongs 

e Protection from traditional practices that pose risks or are prejudicial to ones’ 
health and well-being 

e Investment in and developing resources for the protection and promotion of 
religious, linguistic, and cultural rights as well as measures that enable the 
equal participation in broader society 

e Limiting recognition of groups can create and entrench discrimination and 
inequality 

e Organisations, professionals, and individuals working with children, particularly 
those responsible for their direct care, should be properly sensitised to cultural, 
social, gender, and religious issues that impact children belonging to minority and 
indigenous communities and groups (UN Committee on the Rights of the Child, 
2009). 


Attribute Three: The Right of the Child Who Belong to an 
Ethnic, Religious, or Linguistic Minorities or Indigenous 
Groups to Use Their Own Language 


A growing body of evidence points to the fact that children learn better in their first 
language (Biihmann and Trudell, 2008). Therefore, it is important for children to 
receive early education in their first language. This raises a number of issues 
regarding facilities for the use of their language, such as availability of textbooks, 
qualified teachers, and other resources, in the language(s) of ethnic, religious, or 
linguistic minorities or indigenous groups, particularly considering the large number 
of vernacular languages and dialects among minority communities in some regions. 
Reasonableness and feasibility are other criteria for the steps taken in this direction. 

Accessibility to media and communication that enable participation in public life 
in their respective communities and broader society need to be ensured by States 
Parties. This includes translation and dissemination of the Convention and other 
human rights instruments and documents in a format that is child friendly and in the 
minority and indigenous languages, in order to develop, respect, and promote a 
culture of human rights. 

States Parties should ensure the exposure to and instruction in one’s own lan- 
guage as an important tool towards the preservation of identity and psychological 
integrity, and to the academic achievement of marginalised, vulnerable, disadvan- 
taged, and disproportionately represented groups, including children who have been 
displaced. 
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Chapter 29 A 
Article 31: The Rights to Rest, Play, ge 


Recreation, and Cultural and Artistic 
Activities 


Gerison Lansdown 


1. States Parties recognize the right of the child to rest and leisure, to engage in 
play and recreational activities appropriate to the age of the child and to 
participate freely in cultural life and the arts. 

2. States Parties shall respect and promote the right of the child to participate 
fully in cultural and artistic life and shall encourage the provision of 
appropriate and equal opportunities for cultural, artistic, recreational and 
leisure activity. 


What Did Children Say? 
‘We have to make sure that school establishment organise artistic and cultural 
competition.’ (Africa) 

‘Inclusion of traditions in school subjects and student clubs (Glee club, 
different native instruments, arts club, Flores de Mayo/Santacruzan, Language 
Month).’” (Asia-Pacific) 

The playing areas outside the camp are very far where parents should 
accompany their children so at the end the parents will stop doing that because 
of having more priority duties for living. (Asia-Pacific) 


G. Lansdown (5) 
Carleton University, Ottawa, Canada 
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Overview 


The initial proposal for recognition of the right to play, during the Convention 
drafting process, was based on an earlier principle in the Declaration of the Rights 
of the Child. Both were included as a provision within education and described as 
having common purposes: to develop abilities, individual judgement, a sense of 
moral and social responsibility, and to become a useful member of society (Office of 
the United Nations High Commissioner for Human Rights and Rädda barnen 
(Society: Sweden), 2007, p. 683). Subsequent debate highlighted the need to under- 
stand play as having a different and broader meaning for children that could not be 
limited to educational pursuits. Concern was also raised that the initial draft 
contained no recognition of the role of cultural life and the arts in the lives of 
children. Accordingly, the drafters moved towards the development of a discrete 
article encompassing rest, leisure, play, recreation, cultural life, and the arts. In its 
reporting guidelines, the Committee includes Article 31 within the cluster containing 
education, not with the intention of limiting its scope, but to indicate the strong links 
to this area (David, 2006, p. 15). 

Initially, the Committee paid scant attention to Article 31. Analysis of 98 con- 
cluding observations from 2000 to 2004 revealed that the Committee only addressed 
its provisions in 15 cases (David, 2006, p. 17). It has been described as the forgotten 
right and for many years there was limited jurisprudence in respect of its implemen- 
tation (Hodgkin et al., 2007). The Committee now recognises that it has been one of 
the most neglected rights in the reporting process, with States Parties rarely seeking 
to reference measures undertaken to ensure its realisation (2006, para. 34, 2013, 
para. 2). 

The Committee notes that failure to prioritise Article 31 has led to lack of 
investment and weak or non-existent protective legislation, and that when invest- 
ment is made it tends to be orientated towards structured and organised activities 
rather than ensuring the time and space for children to engage in spontaneous play, 
recreation, and creativity. Multiple barriers have been identified as impeding the 
implementation of Article 31, many of which are attitudinal rather than resource 
based and indicate the need for a commitment to building social norms that value 
Article 31 rights. They highlight that challenges exist in countries at all income 
levels and include lack of recognition of play’s importance, unsafe and hazardous 
environments, resistance to children’s use of public spaces, pressure for educational 
achievement, overly structured and programmed schedules, neglect of Article 31 in 
development programmes, lack of investment in cultural and artistic opportunities, 
growing role of digital media, and commercialisation of children’s play 
(UN Committee on the Rights of the Child, 2006, para. 34, 2013, paras. 33-47, 
2016, para. 75). 

In response to earlier neglect, and in recognition of the significance it now 
attaches to Article 31, the Committee prepared General Comment no. 17, which 
details the obligations to respect, protect, and fulfil the rights Article 31 embodies. 
The Committee emphasises that the constituent parts of Article 31 must be 
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understood holistically and that they have implications for the Convention in its 
entirety. Play, recreation, rest, leisure, and cultural life are not optional extras. They 
serve ‘to enrich the lives of children, ... (and) describe conditions necessary to 
protect the unique and evolving nature of childhood’ and ‘their realisation is 
fundamental to ... children’s entitlement to optimum development ... (and) the 
promotion of resilience and to the realisation of other rights’ (UN Committee on 
the Rights of the Child, 2013, para. 8). 


General Principles 


Article 2 Some groups of children are disproportionately excluded from exercising 
their Article 31 rights (UN Committee on the Rights of the Child, 2013, paras. 
48-53). The Committee emphasises the imperative for attention to be paid to all 
children, regardless of gender, including children from the most marginalised com- 
munities, as well as those in more affluent environments where, for example, 
academic pressures or over-protection can serve to exclude children from realising 
these rights. It also welcomes the explicit obligation in the United Nations Conven- 
tion on the Rights of Persons with Disabilities, Article 30 (d), to ensure that children 
with disabilities have equal access with other children to participation in play, 
recreation, leisure, and sporting activities, including those activities within school. 


Article 3 Article 31 requires that States Parties take into consideration children’s 
best interests in respect of resource allocation, planning, environmental policies, 
residential and transport policies, provision of parks and leisure facilities, labour and 
education legislation, and protections in the digital environment. 


Article 6 Realisation of all the Article 31 rights is necessary for children’s optimum 
development. Any measures provided must take into account children’s evolving 
capacities and developmental needs (UN Committee on the Rights of the Child, 
2006, para. 17). To achieve this goal, efforts need to be made to raise awareness and 
understanding of the centrality and importance of Article 31 rights in the lives of 
children. 


Article 12 Children must be enabled to exercise choice and autonomy in their play 
as well as in participation in cultural and artistic activities, consistent with their 
evolving capacities. They must have opportunities to contribute to legislation, 
policies, and design of services affecting their Article 31 rights, as well as contrib- 
uting feedback on their experiences of how their Article 31 rights are respected in 
schools and the wider community. 
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Articles Related or Linked to Article 31 


Article 5: All Article 31 rights must be implemented with regard to children’s 
evolving capacities 

Article 13: Freedom of expression is necessary for children to realise their rights 
to artistic and cultural life as well as play and recreation 

Article 15: Play and recreation require opportunities for freedom of assembly and 
association 

Article 17: Access to mass media is integral to cultural and artistic life 

Article 19: Children are entitled to protection in the exercise of their Article 
31 rights 

Article 23: Appropriate measures must be implemented to ensure that children 
with disabilities are able to exercise their Article 31 rights on an equal basis with 
other children 

Article 24: The realisation of Article 31 rights promotes health and development 
of children 

Article 27: Poverty and poor housing serve to limit the opportunity to participate 
fully in Article 31 rights 

Articles 28 and 29: Rest, play, and leisure need to be built into the school 
structures, and the curriculum must reflect the right of children to participation in 
the arts and cultural life. Play is an important means through which children learn 

Article 30: Children from minority communities must be enabled to enjoy and 
participate in their own cultures 

Article 32: Children must be protected from work that denies them adequate rest 
and leisure 

Articles 37 and 40: Provision must be made to ensure that children who are 
detained in the juvenile justice system are equally able to exercise their Article 
31 rights 

Article 39: Children who have experienced violence, abuse, or exploitation can 
be supported to make sense of their past and cope with the future through opportu- 
nities for play or artistic expression 


Relevant Instruments 


UN Universal Declaration of Human Rights (1948), Article 24 

UN Declaration of the Rights of the Child (1959), Article 7 

International Covenant on Economic, Social and Cultural Rights (1966), 
Article 15 

UN Convention on the Elimination of All Forms of Discrimination against 
Women (1979), Article 13 

UNESCO Mexico City Declaration on Cultural Policies (1982) 
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ILO Convention 79, Night Work of Young Persons (Non-Industrial Occupations) 
(1946), Article 2, prohibiting children under 14 from working at night. 

ILO Convention 90, Night Work of Young Persons (Industry) (Revised) (1948), 
Article 2, mandating a rest period of at least seven hours for workers between 16 and 
18 years of age. 

ILO Convention 138, Minimum Age (1973), Article 2, requiring states to regulate 
the minimum age for work. 

ILO Convention 182, Worst Forms of Child Labour (1999), Article 3, prohibiting 
children from carrying out work which is likely to harm their health. 


Attributes 


Attribute One: Rest and Leisure 


Rest and leisure are closely linked and affirm the importance of space in children’s 
lives when there is no expectation of activity or responsibility. Leisure is free or 
unobligated time that does not involve formal education, work, home responsibili- 
ties, performing other life-sustaining functions, or engaging in activity directed from 
outside the individual (UN Committee on the Rights of the Child, 2013, para. 14). It 
can be defined as the time in which play or recreation can take place. The Committee 
argues that children are entitled to, and need opportunity for leisure, which they can 
choose to fill as actively or inactively as they wish. 

The right to rest originated in the Universal Declaration on Human Rights and 
focused on the need for employees regain their strength and to enjoy leisure 
activities (Melander, 1993, pp. 379, 380). This meaning also extends to children 
whose working lives are protected under Article 32, and accordingly the Committee 
encourages States Parties to ratify and implement ILO Conventions Nos. 79, 90, 
138, and 182, and introduce legislation and regulations for child employees to 
guarantee appropriate limits on the nature, hours and days of work, rest periods 
and recreational facilities, in accordance with their evolving capacities (2013, para. 
56 (b)). 

The text of Article 31 does not restrict the concept of rest to time apart from work. 
Indeed, proposals to define it in those terms were rejected in the drafting stages of the 
CRC (Office of the United Nations High Commissioner for Human Rights and 
Rädda barnen (Society: Sweden), 2007, p. 689). The Committee has argued that 
the right to rest requires that children are afforded sufficient respite from work, 
education or exertion of any kind, to ensure their optimum health and well-being. It 
also requires that they are provided with the opportunity for adequate sleep. In 
fulfilling the right to both respite from activity and adequate sleep, regard must be 
afforded to children’s evolving capacities and their developmental needs 
(UN Committee on the Rights of the Child, 2013, para. 14 (a)). The Committee 
has expressed concern, for example, that in many states, children are subjected to 
pressures for educational achievement that lack recognition of the necessity of 
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appropriate rest (2013, para. 41). It has pointed out ‘that children are exposed to 
developmental disorders due to the stress of a highly competitive educational system 
and the consequent lack of time for leisure’ (1998, para. 22, 2012, paras. 62—63). It 
has also emphasised that States Parties must ensure that school days guarantee 
sufficient opportunities for rest, in accordance with children’s age and developmen- 
tal needs (2013, para. 58 (g)). However, it does not seek to prescribe the appropriate 
levels of either rest or leisure for children. 


Attribute Two: Play and Recreation 


The Committee takes the view that play and recreation are fundamental and vital 
dimensions of childhood. Both can take place when children are on their own but 
also together with peers and supportive adults. Play and recreation have an instru- 
mental role in promoting and advancing children’s development and agency, as well 
as an intrinsic value in terms of the pleasure and enjoyment they afford. However, 
the Committee does point to a difference between the two. 

There is a surprising lack of consensus regarding the definition of play.’ The 
Committee has defined play as ‘any behaviour, activity, or processes initiated, 
controlled and structured by children themselves; it takes place whenever and 
wherever opportunities arise’ (2013, para. 14 (c)). It is characterised by being self- 
directed and undertaken for its own sake rather than as a means to an end. It has the 
potential to take infinite forms and is characterised by being fun, uncertain, chal- 
lenging, flexible and non-productive. Although it is often dismissed as non-essential 
or unproductive time, the Committee argues that play contributes to children’s health 
and well-being as well as ‘the development of creativity, imagination, self- 
confidence, self-efficacy, as well as physical, social, cognitive and emotional 
strength and skills’ (2013, para. 9). In many cases, children’s right to play requires 
no specific resources but rather recognition of the need for time and space to pursue 
their imaginations and interests (Lansdown and Tobin, 2019, p. 1216). 

On the other hand, recreation is an umbrella term used to describe a broad range 
of activities, including participation in music, arts, clubs, sports, games, online 
gaming, hobbies, and community engagement. It applies to online and offline 
activities freely chosen by children because they perceive value in pursuing them. 
The Committee makes clear that compulsory or enforced games, sports or other 
activities do not constitute recreation. 


'For discussions on the definitions of play, see, Doris Bergen, ‘Play as the Learning Medium for 
Future Scientists, Mathematicians, and Engineers’ (2009, n. 55, p. 416); Stuart Lester and Wendy 
Russell, Children's Right to Play (2010, n. 5, pp. 7-14); Albert Solnit, “A Psychoanalytic view of 
play (1987, p. 205); Jerry Lewis, ‘Childhood Play in Normality, Pathology and Therapy’ (1993, 
pp. 6-7); Peter Neubauer, “The Many Meanings of Play’ (1987, p. 3); Anthea Holme and Peter 
Massie, Children’s Play: A Study of Needs and Opportunities (1970, p. 39); and James Johnson, 
James Christie, and Thomas Yawkey, Play and Early Childhood Development (1987, pp. 10-11). 
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In order to create environments where children are able to exercise their rights to 
play and recreation, States Parties need to invest in measures to raise awareness of 
their importance in the lives of children and introduce support for parents in the 
creation of environments that facilitate children’s play in accordance with their 
evolving capacities. Investment is also required in the provision of sports and 
games facilities, including in schools and school playgrounds, access to parks and 
green spaces, safe and affordable transport, safe living environments for free play, 
and traffic safety measures, as well as safe access to the digital environment 
(UN Committee on the Rights of the Child, 2013, para. 58). 


Attribute Three: Cultural Life and the Arts 


Article 31, paragraph 1, requires that children are able to participate freely in cultural 
life. The Committee on Economic, Social and Cultural Rights has argued that it is 
through the expression of these rights that children and their communities express 
their identity and the meaning they give to their existence, a view endorsed by the 
Committee on the Rights of the Child (UN Committee on Economic, Social and 
Cultural Rights, 2009, para. 13). In its General Comment on Article 31, the Com- 
mittee clarifies that it focuses on the creative or artistic aspects of cultural life, rather 
than the broader definition embraced in Article 30 on the right of the child to enjoy 
their own culture (UN Committee on Economic, Social and Cultural Rights, 2009, 
para. 6). 

Recognition must be afforded to the extent to which children are not merely 
passive recipients of an inherited culture, but play a significant role in maintaining 
and transforming cultural life through imaginative play, songs, and stories, and 
increasingly in the online environment. They contribute to a culture of childhood 
(Lansdown and Tobin, 2019). Cultural and artistic expression take place in the 
home, school, streets, and public spaces and through many media, including 
dance, festivals, theatre, music, cinema, and digital platforms. The role of States 
Parties is to facilitate this expression, not supply or provide it (World Conference on 
Cultural Policies, 1982). Accordingly, its implementation for all children necessi- 
tates measures to ensure the availability of dedicated and affordable cultural activ- 
ities for children, which also allow children to produce and create their own cultural 
forms, and a review of cultural policies, programmes, and institutions, to ensure their 
accessibility and relevance for all children. The school curriculum needs to allow 
time for children to learn about and participate in cultural activities including music, 
drama, literature, poetry, and art (UN Committee on the Rights of the Child, 2013, 
para. 58 (f), (g)). 
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Attribute Four: Creating Appropriate and Equal Opportunities 
for Enjoyment of Article 31 Rights 


Article 31, paragraph 2, imposes an obligation to respect and promote the right to 
participate fully in cultural and artistic life as well as encouraging provision of 
appropriate and equal opportunities for cultural, artistic, recreational, and leisure 
activity. Interestingly, play is excluded from this explicit obligation. However, the 
Committee has interpreted paragraph 2 as extending also to play (2013, para. 15 (b)). 
In order to strengthen commitment to the realisation of Article 31 rights, the 
Committee has argued for the introduction of a broad range of strategic measures 
including legislation and cross-departmental planning, data collection, allocation of 
budgets, training, and capacity building (2013, para. 58). 

With specific reference to the need for ‘appropriate’ opportunities for enjoying 
Article 31 rights, provision is needed that is age-appropriate, taking into account 
changing needs of children as they grow older, including amounts of time afforded, 
nature of spaces and environments, forms of stimulation, and degrees of adult 
oversight (UN Committee on the Rights of the Child, 2013, para. 14 (e)). In addition, 
the Committee has recognised the need to balance Article 31 rights with the right to 
protection from injury and harm. In this respect, it has called for regulations to ensure 
the safety of toys and games, limit advertising, and establish child protection policies 
and codes of practice for all professionals working with children in the fields of play, 
sports, culture, and the arts (UN Committee on the Rights of the Child, 2013, para. 
57 (b), (c)). While acknowledging the positive role of the digital environment, the 
Committee emphasises the need for action to empower children to act safely online, 
as well as measures to reduce impunity of abusive adults, limit access to harmful 
material, and improve information for parents, professionals, and adults (2013, para. 
57 (d), 2014). 

The obligation to ensure equal opportunities for all children requires the intro- 
duction of universal design, legislation to ensure non-discrimination to guarantee 
access for every child, and reviews of cultural policies, programmes, and institutions 
to ensure they reflect the differing needs and aspirations of all children 
(UN Committee on the Rights of the Child, 2013, para. 57 (a), 58 (f)). It also requires 
ending the imposition of curfews and other restrictions on children’s access to public 
spaces, and the erosion of traditional play spaces. 
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Part VI 
Protection Measures from Violence 


Articles 19, 37 and 39 


Introduction 


Articles 19, 37, and 39 represent a cluster of provisions that address the right of 
children to protection from all forms of violence and abuse, and to rehabilitative help 
if those rights are violated or neglected. Their inclusion and specific formulation 
with the Convention on the Rights of the Child (the Convention) achieves a dual 
purpose. 

First, in recognising that no form of violence against a child is acceptable, and 
asserting their fundamental human right to protection, these protection rights 
acknowledge the imperative for respecting the human dignity and integrity of the 
child. In so doing, they represent a profound change in the prevailing approaches that 
have characterised children primarily as objects of protection rather than subjects of 
rights. The Committee on the Rights of the Child (the Committee) have argued that 
this requires a paradigm shift in how children are treated (2011, para. 3 (b)). Prior to 
the Convention, many forms of violence against children were widely sanctioned 
and endorsed — within the family, schools, residential institutions, and the penal 
system. However, the broad interpretation by the Committee, particularly of Article 
19, has contributed to a profound reconceptualisation of what constitutes violence, 
recognition of the wide range of potential perpetrators, and consistent recommenda- 
tions to achieve a total prohibition in all settings. 

At the same time, these articles recognise that although children, like adults, are 
subjects of rights and entitled to protection from violence, they are also entitled to 
additional protections because of their age. Accordingly, Article 37 goes beyond 
comparable provisions in earlier treaties and prohibits capital punishment or life 
imprisonment without possibility of parole. The Committee demands additionally 
that life imprisonment under any circumstances is an unacceptable punishment for a 
child. Article 37 insists on imprisonment of children only as a measure of last resort 
and for the shortest possible time. In addition, Article 39, an innovative provision in 
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international human rights law, introduces the right of children who have experi- 
enced any form of violence, abuse, neglect, exploitation, torture, or armed conflict to 
help with physical and psychological recovery and rehabilitation. While the princi- 
ple of reparation and compensation for human rights violations is well established, 
Article 39 goes further, in imposing a child-centred and proactive responsibility on 
States Parties to promote children’s positive recovery even where the State Party 
itself is not responsible for harm that has been experienced (Tobin and Marshall 
2019, p. 1562). 

This part elaborates the implications of these three articles and the contribution 
they make to defining violence and abuse of children, and transforming societal 
understanding of, and responses to, that violence. 
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Chapter 30 A) 
Article 19: The Right to Protection from All ss 
Forms of Violence 


Christian Whalen 


Article 19 

1. States Parties shall take all appropriate legislative, administrative, social 
and educational measures to protect the child from all forms of physical or 
mental violence, injury or abuse, neglect or negligent treatment, maltreat- 
ment or exploitation, including sexual abuse, while in the care of parent(s), 
legal guardian(s) or any other person who has the care of the child. 

2. Such protective measures should, as appropriate, include effective pro- 
cedures for the establishment of social programmes to provide necessary 
support for the child and for those who have the care of the child, as well as 
for other forms of prevention and for identification, reporting, referral, 
investigation, treatment and follow-up of instances of child maltreatment 
described heretofore, and, as appropriate, for judicial involvement. 
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What Did Children Say? 
“There are laws prohibiting violence.’ (Eastern Europe) 

‘It is important to have training on how to be good parents (parenthood) and 
that this training be extended to the whole community because all people in the 
community are responsible for the education of children.’ (Western Europe/ 
Other) 

The state must make an annual report on child rights violations. (Africa) 

“Policies to stop children from physical punishment should be introduced.’ 
(Africa) 


Overview 


Article 19 is the core provision in the Convention in relation to efforts to address and 
eliminate all forms of harm to children (UN Committee on the Rights of the Child, 
2011, para. 7 (a)). As a principle, it is closely linked to the child’s right to life and 
maximum survival and development and informs the many protection rights set out 
in the Convention. However, it also is linked to many of the child’s provision and 
participation rights, such as those touching upon abolishing harmful traditional 
practices, or protecting children from harmful information, while introducing the 
child’s rights in relation to alternative family care settings when removed from their 
parents’ care.! 

It asserts, as a broad principle, the child’s right to be free from all forms of harm, 
well beyond Article 37 and the comparable human rights standard of protection from 
cruel or unusual punishment afforded adults in other global human rights instru- 
ments (UNICEF, 2007, p. 249). It includes a specific requirement to protect children 
in the care of their parents, guardians, or any person who has care of the child. 

Violence is broadly defined to include all forms of harm (UN Committee on the 
Rights of the Child, 2011, para. 4), and encompasses mental violence, sexual and 
other forms of exploitation, as well as non-intentional forms of harm, such as 
neglect. The Committee has been careful to guard against restrictive interpretations 
of the term violence. The World Health Organization has a similarly expansive 
interpretation of the term (UN Committee on the Rights of the Child, 2011, para. Ay? 
As such, Article 19 articulates full respect for the human dignity and physical and 
personal integrity of children as rights-bearing individuals. The Committee stresses 
that this requires a paradigm shift of caregiving and protection away from the 
perception of children primarily as victims (2011, para. 3 (b)). Article 19 does not 


‘Convention Articles 20, 21, 22, and 25. 


?WHO defines violence to children to include ‘the intentional use of physical force or power, 
threatened or actual, against a child, by an individual or group that either results in or has a high 
likelihood of resulting in an actual or potential harm to the child’s health, survival, development or 
dignity’ (Krug et al., 2002, p. 5). 
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have any direct precedent in global human rights treaties, as they did not specifically 
address concerns in relation to violence to children (Vučković-Šahović et al., 2012, 
p. 185). 

Following the publication of the 1996 Report on the Impact of Armed Conflict on 
Children (Machel, 1996), the United Nations developed and ratified two additional 
protocols to the Convention, the Optional Protocol on the Involvement of Children 
in Armed Conflict (A/RES/54/263) and the Optional Protocol on the sale of children, 
child prostitution and child pornography (A/RES/54/263), that further extend the 
protections of Article 19. In addition, General Comment No. 13 (2011), The right of 
the child to freedom from all forms of violence, the 2006 World Report on Violence 
Against Children (Pinheiro, 2006), and the 2015 Global Survey on Violence Against 
Children (UN Special Representative of the Secretary-General on Violence against 
Children, 2015) constitute key reference documents in understanding the scope and 
purpose of Article 19. 


General Principles 


Article 2 While children of marginalised sectors of the population may in principle 
be at no greater risk of harm within their own families than others, the 
marginalisation of these families by society as a whole may expose them to greater 
risks of harm, both at home and from public sector service providers. Disabled 
children, for example, are at significantly greater risk of sexual harm than their able- 
bodied peers (UN Committee on the Rights of the Child, 2007a, para. 42). Children 
in early childhood, children affected by HIV/AIDS, indigenous children, and unac- 
companied or separated children are also particularly at risk and the Committee has 
frequently underlined the importance of special measures of protection for these 
populations (2003a, paras. 37, 38, 2005, paras. 50-53, 2006, para. 36, 2009, paras. 
22, 64-65, 70, 72). 

The gender dimensions of violence must also be considered by States Parties in 
developing and implementing violence prevention strategies (UN Committee on the 
Rights of the Child, 2011, paras. 19, 72 (b)). An intersectional analysis of children in 
such populations reveals that the discriminatory impacts experienced by children 
with a double or triple disadvantage are among the most vulnerable (Ravnbgl, 2009). 
The solutions to ensure equal access to the child’s right to be free from violence need 
to address these complexities. 


Article 3 The Committee emphasises that the interpretation of a child’s best 
interests cannot be used to justify practices, including corporal punishment, which 
conflict with a child’s human dignity and right to physical integrity. Moreover, the 
Committee maintains that the best interests of the child in relation to Article 19 are 
best served by prevention of all forms of violence and the promotion of positive 
child-rearing through a national coordinating framework and adequate investment of 
resources in a child rights based and integrated child protection and support system 
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(2011, para. 61). Articles 3 (2) and (3) require legislative and administrative mea- 
sures to ensure such protection and care as is necessary for the child’s well-being, 
and that state institutions, services, and facilities responsible for the care and 
protection of children conform with necessary standards and supervision. 


Article 6 The child’s inherent right to life, and to maximum survival and develop- 
ment, expresses positively, as a guiding principle, many of the goals set out in 
Article 19’s promise of a life free from violence. Development is to be interpreted in 
the broadest possible sense, encompassing not simply protection from violence and 
exploitation but implementation measures which ensure the optimal physical, men- 
tal, spiritual, moral, psychological, and social development of the child 
(UN Committee on the Rights of the Child, 2011, para. 62). Articles 19 and 6 are 
also closely linked because of their common connection to the core human rights 
value of preserving the child’s human dignity which underpins both articles (Lenzer, 
2015, p. 278). 


Article 12 The child’s right to be heard and to have their opinions considered is 
critically important in all matters related to the application of Article 19, particularly 
in the identification, reporting, and investigation of child maltreatment, decisions 
regarding disruption of the family environment and the possibility of alternative 
care, and in health sector interventions addressing injuries or harms suffered by 
children. The Committee makes clear that children’s views must be invited and 
given due weight as a mandatory step at every point in a child protection process, 
and that barriers to participation, particularly for marginalised children, must be 
addressed (2011, para. 63). 

States Parties are invited to involve children in the development of prevention 
strategies and protective responses to violence in general, and in school 
(UN Committee on the Rights of the Child, 2003a, para. 63, 2016, para. 49). 
Initiatives and programmes aimed at strengthening children’s own capacities to 
eliminate violence should be supported (UN Committee on the Rights of the 
Child, 2011, para. 63). 

The Committee has made a strong case to respect child participation in child 
protection matters (2011, para. 63), and many encouraging best practices are emerg- 
ing globally in this field. Article 12 includes the child’s right to complaint mecha- 
nisms within institutions and the right to be informed of all institutional rules to 
which they may be subject and of existing procedures for redress (UNICEF, 2007, 
p. 566; UN Committee on the Rights of the Child, 2007b, para. 28). 


Articles Related or Linked to Article 19 


Article 5 proclaims the child’s right to guidance and protection from their parents 
and family in the exercise of their rights, including the child’s right to be protected 
from all forms of violence within and without the parental home. 
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Article 9 guarantees the child’s right to not be separated from their parents unless 
it is necessary and in their best interests, such as in a case of abuse or neglect by their 
parents. 

Article 11 protects children from illicit transfer and non-return from other 
countries including international child abduction, which is a specific form of vio- 
lence falling implicitly within the ambit of Article 19. 

Article 16 concerns the child’s right to privacy, the inviolability of their family 
life, and right to protection from unlawful attacks on their honour and reputation, 
such as bullying and cyber-bullying that will often infringe both Article 16 and 
Article 19. 

Article 17 states the child’s right to information and the States Parties’ obligation 
to encourage guidelines for the protection of children from information and material 
injurious to their well-being. For example, latent and overt violence in the pornog- 
raphy industry points to the common obligations under Article 17 and 19. 

Article 18 is the child’s right to have both parents as primary caregivers and 
appropriate assistance to parents. Parents without appropriate state supports may be 
at greater risk of perpetrating violence towards their children hence the clear 
connection between Articles 18 and 19 of the Convention, as their juxtaposition 
suggests. 

Article 20, the child’s right to special protection, assistance, and alternative care 
if deprived of their family follows logically and sequentially from the guarantees in 
Article 19. 

Article 21 proclaims the best interests of the child as the paramount consideration 
in relation to adoption and it must be applied judiciously where permanent removal 
of the child from a violent parent is the cause for the adoption placement. 

Article 22 protects the rights of refugee children who are at increased risk of 
many forms of institutional violence and may be in great need of recovery supports 
for the violence from which they are fleeing. 

Article 23 protects the rights of disabled children who are also at much greater 
risk of violence than their able-bodied peers. 

Article 24, the child’s right to the highest attainable standard of health, includes 
protections to combat child mortality, infectious diseases, harmful traditional prac- 
tices, and environmental hazards. 

Article 25, the right to periodic review of placement and treatment of children in 
care, includes those placed in care as a protection measure in response to their 
experience of violence at home. 

Article 27 proclaims the child’s right to an adequate standard of living, a key 
social determinant in preventing violence to children. 

Article 28 (3) requires school discipline to be consistent with child’s human 
dignity. 

Article 32 requires protection from economic exploitation. 

Article 33 requires protection from drug endangerment. 

Article 34 requires protection from sexual exploitation. 

Article 35 addresses the child’s right to be protected from abduction, sale, or 
trafficking. 
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Article 36 addresses protection from all other forms of exploitation. 

Article 37 proclaims the child’s right to be protected from torture or other cruel, 
inhuman, or degrading treatment or punishment. 

Article 38 prohibits forced enrolment in armed conflict. 

Article 39 provides the right to recovery and reintegration for child victims of 
neglect, exploitation, abuse, torture, cruel treatment, or armed conflict. 

Article 40, the right to a separate system of youth criminal justice, which when 
read with Article 19 must be one that guards against institutional violence to 
children. 

Optional Protocol on the involvement of children in armed conflict. 

Optional Protocol on the sale of children, child prostitution and child 
pornography. 


Relevant Instruments 


International Covenant on Civil and Political Rights (1966), Articles 6, 7, 8, 9 and 10 

UN Convention against Torture and Other Cruel, Inhuman or Degrading Treat- 
ment or Punishment (1984) 

UN Standard Minimum Rules for the Administration of Juvenile Justice (Beijing 
Rules) (1985) 

UN Rules for the Protection of Juveniles Deprived of their Liberty (Havana 
Rules) (1990) 

UN Guidelines for the Prevention of Juvenile Delinquency (Riyadh Guidelines) 
(1990) 

UN Guidelines on Justice in Matters involving Child Victims and Witnesses of 
Crime (2005) 

UN Declaration on the Rights of Indigenous Peoples (2007), Articles 7(2), 17 
(2) and 22(2) 

UN Guidelines for the Alternative Care of Children (2009), paras 96-97 

European Convention on Human Rights (1950), Articles 2, 3, 4 and 8 

African Charter on the Rights and Welfare of the Child (1990) 

Inter-American Convention on the International Return of Children (1989) 

Inter-American Convention on International Traffic in Minors (1994) 


Attributes 


Attribute One: Protection from All Forms of Violence 


No violence against children is justifiable, all violence against children is prevent- 
able (UN Committee on the Rights of the Child, 2011, para. 3). Article 19 leaves no 
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room for any level of legalised violence to children. Frequency or severity of harm, 
or intent to harm, are not relevant factors in the application of this right. 

Physical and mental violence include belittling, spurning, rejecting children or 
conveying that they are worthless, unwanted, or unloved, and also physical and 
psychological hazing or bullying. Neglect includes failing to protect children from 
preventable harm, and failure to provide the basic necessities, including lack of 
emotional supports, withholding of essential medical care or educational services, 
and abandonment. Prohibited violence outlined by the Committee includes corporal 
punishment in any setting, sexual abuse or exploitation, torture or degrading treat- 
ment, self-harm, violence between children, harmful practices (such as forced 
marriage and genital mutilation), violence in mass media and through social 
media, and institutional or systemic violations due to poor policy, poor evaluation, 
poor delivery, or underinvestment regarding child protection practices 
(UN Committee on the Elimination of Discrimination against Women and UN 
Committee on the Rights of the Child, 2014, paras. 10-30; UN Committee on the 
Rights of the Child, 2011, paras. 17-32, 2016, para. 49). 

States Parties need to have comprehensive national coordinating frameworks in 
compliance with Article 4 to ensure that all forms of violence against children are 
adequately addressed and combatted, providing specific safeguards for children in 
vulnerable situations, such as children in residential care and children separated from 
family or kin. 


Attribute Two: Protection While in the Care of Parents, Legal 
Guardians, or Any Other Person 


The Committee has adopted a position whereby it assumes that all children under the 
age of 18 years are or should be in the care of someone. Accordingly, Article 
19 applies to every child, despite the apparently restrictive language that protection 
applies while in the care of parents, legal guardian, or any other person 
(UN Committee on the Rights of the Child, 2011, para. 33). Article 19 extends to 
arrangements where the state may be the caregiver when parents cannot fulfil this 
responsibility, and to other caregivers including legal guardians or any other person 
who has care of the child: foster parents, adoptive parents, extended family and 
community members, school and day-care personnel, caregivers employed by par- 
ents (e.g. coaches and youth group supervisors), and institutional personnel (such as 
residential, health care and juvenile justice staff) (UN Committee on the Rights of 
the Child, 2011, para. 33). 

Article 19 also applies to children without a primary or proxy caregiver, such as 
children in street situations and unaccompanied minors (UN Committee on the 
Rights of the Child, 2011, para. 35). Children may be subject to violence by primary 
or proxy caregivers, and others against whom the caregiver is expected to provide 
protection (for example, neighbours, peers, and strangers), as well as by state actors 
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who misuse their authority in various settings. All these situations are captured by 
Article 19, which is not limited to violence perpetrated by caregivers in a personal 
context only (UN Committee on the Rights of the Child, 2011, para. 36). 


Attribute Three: All Appropriate Measures 


States Parties must not only address all forms of violence, but Article 19 (1) requires 
that they do so through all appropriate measures: ‘legislative, administrative, social 
and educational.’ These include the general measures of implementation of child 
rights set out by the Committee in its General Comment no. 5 (2003b). Moreover, 
the Committee calls for ‘an integrated, cohesive, interdisciplinary and coordinated 
system,’ including all the measures enumerated in Article 19 (1) and all the inter- 
ventions identified in Article 19 (2), for all children inclusively (2011, para. 39). For 
instance, ‘legislative measures,’ including budgets, means both laws and 
sub-regulatory instruments of enforcement at national, sub-national, and local levels. 
General Comment no. 13 elaborates a broad and comprehensive range of measures 
that must be undertaken as the national, regional, and local levels including obliga- 
tions to (UN Committee on the Rights of the Child, 2011, paras. 41-44): 


e ratify relevant instruments and international and regional instruments 

e review and lift reservations and declarations 

e strengthen cooperation with treaty bodies 

e ensure conformity with all domestic legislation 

e provide effective redress mechanisms for rights violations domestically 

e establish social programmes to support positive parenting 

e establish a national institution for children’s rights, as well as sub-national 
independent human rights institutions with specific child rights mandates 


Attribute Four: Effective Identification, Reporting, 
Investigation, and Treatment of Harm 


Article 19 (2) completes the call for comprehensiveness in relation to measures to 
combat all violence by enumerating the range of interventions to be addressed. States 
Parties must take measures to intervene effectively in relation to proactive preven- 
tion and prohibition of all forms of violence and also with respect to its identification, 
reporting, referral, investigation, treatment, and follow-up, including appropriate 
processes for judicial intervention (UN Committee on the Rights of the Child, 
2011, paras. 45-57). 

The Committee has emphasised that child protection must begin with proactive 
measures to prevent and prohibit all forms of violence (2011, para. 46). In this 
regard, it has identified the importance of awareness raising and training as a key 


30 Article 19: The Right to Protection from All Forms of Violence 301 


preventive strategy, along with the adoption of national policy statements on vio- 
lence against children and comprehensive studies on the extent, nature, causes and 
impact of such violence (2001, para. 723). Children must be provided with as many 
opportunities as possible to signal emerging problems before they reach a state of 
crisis, and for adults to recognise and effectively act on such problems in a manner 
that gives due weight to the child’s views (UN Committee on the Rights of the Child, 
2011, paras. 48, 50). The importance of child participation at every stage of the child 
protection system must be recognised. 
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Chapter 31 A) 
Article 37: Prohibition of Torture, Capital se 
Punishment, and Arbitrary Deprivation 

of Liberty 


Christian Whalen 


States Parties shall ensure that: 


(a) No child shall be subjected to torture or other cruel, inhuman or degrading 
treatment or punishment. Neither capital punishment nor life imprison- 
ment without possibility of release shall be imposed for offences commit- 
ted by persons below 18 years of age; 

(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. 
The arrest, detention or imprisonment of a child shall be in conformity 
with the law and shall be used only as a measure of last resort and for the 
shortest appropriate period of time; 

(c) Every child deprived of liberty shall be treated with humanity and respect 
for the inherent dignity of the human person, and in a manner which takes 
into account the needs of persons of his or her age. In particular, every 
child deprived of liberty shall be separated from adults unless it is consid- 
ered in the child’s best interest not to do so and shall have the right to 
maintain contact with his or her family through correspondence and visits, 
save in exceptional circumstances; 
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(d) Every child deprived of his or her liberty shall have the right to prompt 
access to legal and other appropriate assistance, as well as the right to 
challenge the legality of the deprivation of his or her liberty before a court 
or other competent, independent and impartial authority, and to a prompt 
decision on any such action. 


What Did Children Say? 

Does anyone go where accused or convicted children stay to ‘ask questions 
and verify the truth?’ The person would work in the prison. (Western Europe/ 
Other) 

Government should build places where not only children can be imprisoned 
but also an institution where they can learn trade and educate them about the 
negativity of committing crimes at an early age. (Africa) 

Train enough guards, police officers, chiefdom officers, more youths, and 
school authorities and bordering community people to make sure that any 
child labour, illegal movement of persons, and criminal issues against girls 
should be reported. (Africa) 


Overview 


Articles 37 and 40 share a common genesis in the several rounds of working sessions 
leading to the adoption of the Convention. The debate and work on these articles was 
sustained and intense. It occurred at a time when international norms for juvenile 
justice were rapidly evolving. States Parties were significantly divided on the 
wording of the juvenile justice provision, and after several drafts, suggested edits 
by the UN Office’s Centre for Social Development and Humanitarian Affairs gave a 
new direction (S. Detrick et al., 1992, pp. 458-478). Following much debate, the 
provision was divided into two separate articles. The first one, which became Article 
37, dealt with the prohibition of torture and cruel treatment, capital punishment and 
deprivation of liberty. The second article, which became Article 40, set out the 
minimum standards of fairness for criminal trials involving minors. 

In both instances, emphasis on the child’s human dignity, and the rehabilitation 
and reintegration of youth, are paramount concerns. The articles were drafted with 
close attention to emerging global standards in the area and with existing human 
rights treaty provisions (S. Detrick et al., 1992, pp. 458-478). ' In its final wording, it 
is evident that a large part of the text of Article 37 is inspired by Articles 6 (5), 7, 9, 
and 10 of the International Covenant on Civil and Political Rights (ICCPR). 


! See also Ton Liefaard, Juvenile Justice and Children’s Rights (Liefaard, 2015, pp. 252-254). 
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However, without duplicating the wording of the ICCPR, Article 37 extends the 
ICCPR’s provisions to the protection of the children by: 


e Imposing the prohibition of life imprisonment for children without the possibility 
of release 

e Demanding that detention of a child shall be used as a measure of last resort and 
be imposed for the shortest period of time 

e Providing to children deprived of their liberty the rights to maintain contacts with 
their family members (Tobin and Hobbs, 2019, p. 1421). 


As underlined by the Committee, Article 37 imposes a child-centred understand- 
ing of its provisions and rights (Tobin and Hobbs, 2019, p. 1422). This clarified that 
the rights recognised by Article 37 extend beyond the ambit of child justice admin- 
istration to all situations where children may be deprived of liberty, including, for 
example, child protection settings, health care settings, and immigration settings. 

Article 37 can be analysed succinctly in accordance with its four constituent 
paragraphs: 


e The prohibition in paragraph (a) on torture or ill-treatment, specifically ruling out 
capital punishment and life imprisonment without parole for minors 

e The prohibition in paragraph (b) of unlawful and arbitrary deprivations of liberty, 
insisting that such sanctions are a measure of last resort that must only be imposed 
for the shortest appropriate period 

e Limitations on the deprivation of liberty, including the core commitment in 
paragraph (c) to upholding the child’s inherent dignity and right to be treated 
with humanity in such circumstances 

e The Article establishes, in paragraph (d), the minimal due process guarantees 
which must accompany any child’s deprivation of liberty. 


While youth criminal justice practice varies greatly from state to state, Articles 
37 and 40 have emerged as a codification of global standards set out in the Beijing 
Rules and a summary prompt to the adoption of guidelines and minimum rules for 
the protection of children deprived of liberty and the prevention of youth crime 
(Vučković-Šahović et al., 2012, p. 298). Article 37 should therefore be applied 
consistently with the recent General Comment no. 24 (2019) on Children’s Rights 
in the Child Justice System. 


General Principles 


Article 2 Children deprived of liberty are a vulnerable sector of the youth popula- 
tion, much in need of non-discrimination and equality protections, within the 
meaning of ‘other status’ in Article 2. At the same time minority, indigenous, 
disabled, LBGTQ+ youth, and other vulnerable youth populations are particularly 
at risk of marginalisation and criminalisation. They are also more likely to be 
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deprived of liberty in non-correctional settings, including health care, immigration 
detention, and child protection settings (Nowak, 2019, paras. 30-34). 


Article 3 There is an inherent contradiction between the best interests principle and 
the cautioning of child imprisonment in Article 37 (Liefaard, 2015, para. 252). 
Goldson and Kilkelly maintain that the practical realities of child imprisonment 
are so pervasively detrimental to human development that even the best efforts at 
penal reform cannot escape the categorisation that child imprisonment results in the 
deliberate imposition of ‘organized hurt’ (Goldson and Kilkelly, 2013, p. 370). State 
interests will bend understandably towards a minimum threshold of repressive penal 
sanction, even regarding children in exigent circumstances, but the best interest 
principles will invariably support Article 37’s insistence on recourse to imprison- 
ment as a last resort and for the shortest reasonable time. Best interests analysis will 
also support Article 37’s emphasis on separation of youth and adult prisoners, 
maintenance of family contact, prohibition of solitary confinement, and of certain 
measures of restraint; it will support access to education, sanitary conditions, 
clothing, healthy nutrition, rest, and physical activity during detention. 


Article 6 Article 6 is the General Principle most closely linked with Article 
37, since the guarantee of the right to life is echoed in Article 37’s prohibition on 
imposition of the death penalty. Survival and maximum development of the child 
provide a counterpoint to the prohibition of life imprisonment, torture, or cruel or 
degrading punishment. Moreover, the guarantee of the right to life in human rights 
instruments is typically combined with the right to liberty and security of the 
person,” foundational rights that lie at the heart of the child’s evolving path towards 
autonomy and their right to survival and development. This stands as a positive 
formulation of the child’s liberty interests, as protected in the prohibition against 
unlawful and arbitrary detention of children. There are very few situations of 
possible Article 37 infringements where Article 6 would not also be in play. 


Article 12 The child’s right to be heard and to have their opinions considered is 
never so clearly manifest as when a deprivation of liberty may be imposed, and yet 
child participation rights in detention proceedings are often compromised. Article 
12 includes the child’s right to complaint mechanisms within institutions and the 
right to be informed of all institutional rules to which they may be subject and of 
existing procedures for redress (UNICEF, 2007, p. 566; UN Committee on the 
Rights of the Child, 2007a, para. 28). 


? See, for example, Article 3 of the UDHR’s proclamation ‘Everyone has the right to life, liberty and 
security of the person’, a formulation repeated verbatim as section 7 of the Canadian Charter of 
Rights and Freedoms and inspired by the American Declaration of Independence’s assertion of the 
rights to ‘life, liberty and the pursuit of happiness’. 
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Articles Related or Linked to Article 37 


Article 9 provides for the child’s right to not be separated from their parents unless it 
is necessary in the child’s best interests, as determined by competent authorities, 
which may occur where cruel and degrading treatment of children occurs within the 
family home. 

Article 16 addresses the child’s right to privacy and the inviolability of their 
family life and against affronts to honour and reputation. Cases of egregious bullying 
may infringe both Articles 16 and 37. 

Article 19 establishes the child’s right to be free from all forms of violence, 
abuse, neglect, and maltreatment and thus intersects closely with the protections in 
Article 37. 

Article 20 provides for the child’s right to alternative care if deprived of his or her 
family, as may occur if the child was a victim of cruelty at home. 

Article 22 notes the rights of refugee children to special protection and access to 
their rights, and intersects with Article 37 when children are deprived of liberty in 
immigration detention centres or treated cruelly or in a degrading manner through 
the immigration process. 

Article 24 addresses the child’s right to the highest attainable standard of health 
and to access health care services, and these rights are vitally in play for every child 
victim of a violation of Article 37 rights. 

Article 25 provides the right to periodic review of placement or treatment, 
notably with a view to guard against cruel or inhuman treatment in such placements. 

Article 34 states the child’s right to be protected from sexual exploitation, which 
may occur while in detention and which invariably may raise questions regarding 
possible violations of Article 37. 

Article 35 addresses the child’s right to be protected from abduction, sale, or 
trafficking, any one which may be characterised as cruel, degrading, or inhuman. 

Article 38 covers prohibition of forced enrolment in armed conflicts, another 
express form of cruel and degrading treatment of children. 

Article 39 provides for the right to recovery and reintegration for child victims of 
neglect, exploitation, abuse, torture, cruel treatment, or armed conflict, such that all 
violations of Article 37 should be scrutinised for applicable Article 39 rights. 

Article 40 provides for the right to a separate system of youth criminal justice. 

Optional Protocol on the sale of children, child prostitution and child 
pornography. 

Optional Protocol on the involvement of children in armed conflict. 


Relevant Instruments 


UN Convention Relating to the Status of Refugees (1951) 
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International Covenant on Civil and Political Rights (1966), Articles 6, 7, 
9, and 10 

UN Convention against Torture and Other Cruel, Inhuman or Degrading Treat- 
ment or Punishment (1984) 

UN Standard Minimum Rules for the Administration of Juvenile Justice (Beijing 
Rules) (1985) 

UN Rules for the Protection of Juveniles Deprived of their Liberty (Havana 
Rules) (1990) 

UN Guidelines for the Prevention of Juvenile Delinquency (Riyadh Guidelines) 
(1990) 

Geneva convention for the amelioration of the condition of the wounded and sick 
in armed forces in the field (1949), and their Protocols I and II 

European Convention on Human Rights (1950), Articles 3 and 5 

African Charter on Human and Peoples’ Rights (1981), Articles 4, 5, and 6 

African Charter on the Rights and Welfare of the Child (1990), Articles 16 and 17 


Attributes 


Attribute One: Prohibition of Capital Punishment, Life 
Imprisonment, Torture or Degrading Treatment 


The first attribute repeats for children the general human right provision on the 
prohibition of torture or other cruel or inhuman or degrading treatment or punish- 
ment, but it immediately expands this right with explicit prohibitions of capital 
punishment and life imprisonment without parole for offences committed by chil- 
dren. While the Convention contemplates the possibility of life imprisonment for a 
child, the Committee does not, arguing that life imprisonment, even with the 
possibility of parole, would defeat the rehabilitative aims of juvenile justice 
(2007a, para. 77). The Committee recommends that all States Parties abandon 
recourse to life imprisonment for any offence by minors (2007a, para. 77). 

With reference to the prohibition of cruel, inhuman, or degrading treatment or 
punishment, the Committee has never provided a list of prohibited acts or clarifica- 
tion of the distinction between the different kind of punishments or treatments. 
Therefore, a case by case assessment is required to determine the nature, purpose 
and severity of the treatment imposed (Tobin and Hobbs, 2019, p. 1439). The 
prohibition imposed by Article 37 is absolute and non-derogable. Furthermore, 
based on the General Comment no. 8, it extends to encompass any use of corporal 
punishment as a penal or administrative sanction (UN Committee on the Rights of 
the Child, 2007a, para. 71, 2007b, paras. 2, 16, 18). In addition, the Committee, in its 
concluding observation to States Parties’ reports, has categorised as torture, ampu- 
tations and mutilations against children (2000, paras. 44, 45), sexual assaults in 
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conflict zones (2006a, paras. 50, 51) and solitary confinement of children (2005, 
para. 59, 2007a, para. 89). 


Attribute Two: Principle of Non-detention of Children, and If 
Necessary, Only as Last Resort and for the Shortest 
Appropriate Time 


Paragraph 37 (b) sets out the principle of non-detention of children. It repeats the 
general human rights criterion that there can be no arbitrary or unlawful deprivation 
of liberty but illustrates it with the new rule that children under 18 can only be 
deprived of liberty as a measure of last resort and for the shortest appropriate time. In 
practice, this requires use of alternative sanction measures, such as probation, 
community service, and suspended sentences (UN Committee on the Rights of the 
Child, 2006b, para. 62 (d)). In General Comment no. 24, the Committee recom- 
mends that pre-trial detention must be limited to the greatest extent possible from the 
moment of arrest forward and that its duration should also be limited in law and 
subject to regular review (2019, paras. 8, 82-95). 


Attribute Three: Humane Treatment and Respect for Human 
Dignity at All Times 


General Comment no. 24 reinforces the language of Article 37 (c) and sets out 
human dignity as the foundational human rights value underpinning the protection of 
liberty in Article 37. This attribute serves to remind all duty-bearers that young 
persons accused of crimes are children first. The purpose of youth criminal justice is 
to rehabilitate and reintegrate the youth offender. Owing to their stage of develop- 
ment, youth have not the moral blameworthiness or the mental capacity to be held to 
account for their behaviour the way adults should be. Separation from adults and 
contact with family are two indicators that will exemplify this criterion of humanity 
and human dignity. But the requirements are far-reaching. Detained children are not 
deprived of their other rights under the Convention, and their educational, social, 
psychological, and spiritual development must continue, and centres of detention 
must provide this in an adapted child-friendly setting (Liefaard, 2015, p. 254; UN 
Committee on the Rights of the Child, 2007a, paras. 88-89; UN General Assembly, 
1985, Rule 10.3). 
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Attribute Four: No Deprivation of Liberty Without Due Process 


Most of the fairness requirements upon arrest are set out in Article 40, but Article 
37 (d) sets out minimal requirements that are applicable in all deprivations of liberty, 
whether in the penal law context or in health, immigration, or other administrative 
contexts. Prompt access to legal and other assistance, including interpretation and 
counselling services as required, must be provided. The mechanisms for review must 
be explained and made promptly available as well, normally within 24 h (UNICEF, 
2007, p. 565; UN Committee on the Rights of the Child, 2007a, para. 28 (a)). 

Prompt and easy access to child sensitive complaints mechanisms must be 
provided to children, who should be informed of the response without delay 
(UN Committee on the Rights of the Child, 2007a, para. 28 (c)). Training in child 
rights principles should be provided to all court officials, policing and correctional 
officials, and other institutional staff involved with children under detention 
(UNICEF, 2007, pp. 566-567). 
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Chapter 32 N) 
Article 39: The Right to Physical dag 
and Psychological Recovery of Child 

Victims 


Ziba Vaghri, Katherine Covell, and Gerison Lansdown 


States parties shall take all appropriate measures to promote physical and 
psychological recovery and social reintegration of a child victim of: any 
form of neglect, exploitation, or abuse; torture or any other form of cruel, 
inhuman or degrading treatment or punishment; or armed conflicts. Such 
recovery and reintegration shall take place in an environment which fosters 
the health, self-respect and dignity of the child. 


What Did Children Say? 
‘All youth protection services should be free.’ (Western Europe/Other) 
“Through UNICEF, an NGO, other people, there to make sure children’s 
rights are respected.’ (Western Europe/Other) 
“Are the abused children in a safe space?’ (Western Europe/Other) 
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There should be a forum or office which is readily available to channel their 
issue when they need funding and who are very serious in handling the affairs 
of child victims. (Africa) 

Victims of such nature needs constant frequent counselling for them to 
return to normalcy. (Africa) 


Overview 


Article 39 was drafted to ensure that all children who have experienced any of the 
harmful treatments noted, as well as armed conflict, have the right to reintegration 
and recovery, regardless of whether the State Party is in any way responsible for that 
harm (Tobin and Marshall, 2019, p. 1562). The Committee has interpreted the scope 
of Article 39 broadly, to include harm as a result of human rights violations, child 
labour or forced labour, being a refugee, institutionalisation, being a victim of crime, 
or involved in judicial proceedings. ' 

It is important to understand Article 39 in the context of the Convention’s wider 
protective provisions. It serves to provide remedial interventions when any of those 
protective rights have been neglected or violated (Tobin and Marshall, 2019, 
p. 1562). However, neither the drafting history, nor the subsequent work of the 
Committee, provide any detailed guidance as to the definition of recovery or 
reintegration. The wording of Article 39 requires promotion rather than attainment 
of recovery, thus placing a lower burden on States Parties, and arguably a more 
reasonable one. Nevertheless, States Parties must take all appropriate measures 
within the scope of their available resources to promote the recovery of a child 
who has faced any of the listed harms. It therefore requires a broad range of 
services—medical, legal, educational, vocational, and psychological. Services 
must be provided in accordance with the Convention in its entirety and must 
therefore be gender and culturally sensitive, scientifically and medically supported, 
private and confidential, and non-discriminatory (UN Committee on the Rights of 
the Child, 2003, para. 37 (c)). 

Article 39 was reinforced by the Optional Protocol to the Convention on the 
Rights of the Child on the sale of children, child prostitution and child pornography 
and the Optional Protocol to the Convention on the Rights of the Child on the 
involvement of children in armed conflict. Commitment to these protocols requires 
States Parties to have a clear focus on rehabilitation, giving children appropriate 
assistance, by provision of high-quality programmes of recovery and reintegration, 
which are available and accessible on a non-discriminatory basis. 


! See, for example, concluding observations for Congo (2014a, para. 43 (b)), Russian Federation 
(2014b, para. 66), Cameroon (2010a, para. 68 (d)), Ecuador (2010b, para. 80), and Afghanistan 
(201 1a, paras. 36-36). 
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General Principles 


Article 2 Respecting Article 2 obliges States Parties to ensure that all children are 
offered recovery and rehabilitation services, regardless of age, gender identity, 
sexual orientation, ethnic or national origin, disability, religion, health, or economic 
status.” Services must be extended to children who are not nationals of a state, 
including asylum-seeking, refugee, and migrant children (UN Committee on the 
Rights of the Child, 2005, para. 12). Recovery programmes of equal quality must be 
provided for all children who need them, with no discrimination based on parental or 
child circumstances or characteristics, document status, or location. Some groups of 
children are more vulnerable to the likelihood of experiencing harms, for example, 
girls or very young children. The Committee has emphasised the importance of 
States Parties’ ensuring that all such vulnerable children are provided with the 
appropriate recovery and reintegration services that reflect the nature of harms 
experienced. 


Article 3 When determining the needs of a child who has experienced abuse or 
harm, and the most appropriate means to address it, the best interests of the child 
must be a primary consideration. In so doing, a broad range of considerations must 
be addressed, including the child’s views, identity, preservation of family, the 
necessity for care, protection and safety, and degree of vulnerability 
(UN Committee on the Rights of the Child, 2013, paras. 53-76). 


Article 6 Efforts to promote recovery and reintegration must focus on the child’s 
survival, and on the child’s optimal physical, psychological, and social development. 
To this end, interventions must occur in an environment that fosters the child’s 
health, dignity, and self-respect. 


Article 12 States Parties must ensure that children fully understand any options 
available to them, in terms of their recovery programme, and have their views taken 
into account and given due weight in decision-making, in accord with their age and 
maturity. 


? See, for example, the Committee concerns expressed to the Central African Republic regarding the 
persistent discrimination against girls, and other groups of children including albinos, orphans, 
children with disabilities, and children accused of witchcraft (2017a, para. 24), and to Qatar where 
they note there continues to be pervasive discrimination against girls due to the persistence of 
traditional attitudes (2017b, para. 13). See also Joint General Comment No. 3 (UN Committee on 
the Protection of the Rights of All Migrant Workers and Members of Their Families and UN 
Committee on the Rights of the Child, 2017) and the Legislative History (Office of the United 
Nations High Commissioner for Human Rights and Radda barnen (Society: Sweden), 2007, 
pp. 314-334). 
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Articles Related or Linked to Article 39 


Article 19 reinforces the provisions of Article 4 and specifies the establishment of 
programmes of support for child maltreatment victims and for those who care for the 
child, in addition to programmes of prevention. 

Article 20 requires that children who are temporarily or permanently deprived of 
their family environment are provided with special care and assistance as needed to 
promote recovery and reintegration. 

Article 24 provides for the right to the highest attainable standard of health and to 
access health care services. This provision is key to recovery and reintegration. 

Article 25 provides children who have been placed for care, protection, or 
treatment—including for purposes of rehabilitation—with a right to a periodic 
review. 

Article 27 describes the right of all children to an adequate standard of living, and 
the responsibilities of their caregivers to secure, within their abilities, living condi- 
tions that promote healthy development. 

Article 28 provides for the availability and accessibility of education, a crucial 
component of recovery and fostering health, dignity, and self-respect. 

Article 31 describes children’s rights to play, recreation, rest, and leisure. The 
realisation of these rights can be an effective intervention that helps children make 
sense of their past and facilitates healing. 

Articles 32-38 describe the child’s right to protection from economic exploita- 
tion, illicit and psychotropic drugs, sexual exploitation and abuse, abduction or 
trafficking, torture, degrading or cruel punishment, and armed conflict. The enjoy- 
ment of these rights is fundamental to effective reintegration and recovery, and to the 
child’s capacity to develop to potential. 

Article 40 requires that all children who come within the scope of the juvenile 
justice system must be treated in a manner consistent with ‘promoting the child’s 
reintegration and the child’s assuming a constructive role in society.’ 

The Optional Protocol to the Convention on the Rights of the Child on the sale of 
children, child prostitution and child pornography. In Article 8, this protocol requires 
States Parties to take appropriate measures to protect the rights and interests of child 
victims of the practices prohibited under the Protocol, including for their 
rehabilitation. 

The Optional Protocol to the Convention on the Rights of the Child on the 
involvement of children in armed conflict. Ratifying states are required to give 
children appropriate assistance, where necessary, for their recovery and social 
integration. 


32 Article 39: The Right to Physical and Psychological Recovery of Child Victims 317 
Relevant Instruments 


UN Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially 
Women and Children, supplementing the United Nations Convention against Trans- 
national Organized Crime (2000) 

International Convention on the Protection of the Rights of All Migrant Workers 
and Members of Their Families (1990), which affirms the importance of respecting 
the rights of children of migrant workers, including those described in Article 39. 


Attributes 


Attribute One: Quality and Comprehensiveness 
of the Programmes of Recovery and Reintegration 


For programmes to be of appropriate quality, they require four components. First, 
services must be scientifically and medically evidence-based, with mechanisms in 
place for regular review procedures (UN Committee on the Rights of the Child, 
2003, para. 41 (d)). Second, programmes or services must be based on a child’s 
holistic developmental needs. Specific vulnerabilities and needs should be assessed 
in relation to the Convention and other relevant human rights standards.* Third, 
children must be afforded opportunities for participation in all aspects of recovery 
and reintegration programmes, and be provided with information about options 
available, possible decisions, and their consequences.* Conditions that support and 
encourage children to express their views are essential (UN Committee on the Rights 
of the Child, 2009, para. 49). Finally, service and programme providers should be 
well-qualified professionals with knowledge of children’s rights. 

Recovery and reintegration programmes should be comprehensive and go beyond 
treatment for survival to include the child’s holistic and optimal development 
(United Nations High Commissioner for Refugees, 1993). In particular, it is essential 
that any measures provided take into account the specific age and circumstances of 
the individual child, as well as the nature of any harm experienced including, for 
example, medical treatment, physical rehabilitation, family therapy or counselling 
for trauma (Tobin and Marshall, 2019, pp. 1574—1575). In addition, early responses 
and treatments are important to mitigate the effects of the violence or neglect 
experienced (Pinheiro, 2006a), as well as ongoing services and support, such as 


For example, the Convention Relating to the Status of Refugees would also be considered in 
assessing the needs of a refugee child (UN Committee on the Rights of the Child, 2013). 

+See, for example, concluding observations Qatar, (2017b, para. 23 (a)), 2012 Day of General 
Discussion (2012, paras. 23, 24), General Comment no. 13 (201 1b, para. 56). 


5See, for example, concluding observations for Cameroon (2017c, para. 25 (b)) and Vanuatu 
(2017d, para. 27 (f)), and General Comment no. 12 (2009, para. 49). 
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ensuring access to education, to provide a sense of normalcy, structure, and stability 
that can serve to promote healthy development (UN Committee on the Rights of the 
Child, 2008, para. 29). Longer-term follow-up services should be provided as 
necessary in order to promote continued physical and psychological recovery, and 
to provide protection against potential further maltreatment for all child victims of 
violence.° 


Attribute Two: Availability, Accessibility, and Acceptability 
of the Programmes of Recovery and Reintegration 


States Parties should take all reasonable measures ensure that programmes of 
recovery and reintegration are available to all child victims of violence, abuse, and 
exploitation who require them (Nowak, 2005, pp. 36-37) with sufficient resources 
allocated to ensure that measures taken are adequately funded and sustainable.’ 
Helplines, for example, must be widely available and accessible to maintain 
effectiveness." 

Programmes and services for child victims must also be accessible to them.” 
Accessibility comprises a number of dimensions (Tobin and Marshall, 2019, 
p. 1579): 


e All relevant services must be affordable to all children requiring help 

e Services must be accessible to children in the remotest regions, as well as to 
children with disabilities 

e Children, and where relevant, their families, must be aware of the nature of 
restorative services and how to access them. 


Accordingly, States Parties should undertake information campaigns identifying 
what constitute abusive and exploitive behaviours, together with provision of 


®See, for example, concluding observations for Republic of Moldovia (2017e, para. 21 (e), 23 (d)), 
Lebanon (2017f, para. 20 (e)), and Estonia (2017g, para. 29 (b)) and General Comment 
no. 13 (201 1b). 


7For example, the Committee asked Guinea to allocate the necessary resources to implement a 
comprehensive policy of recovery and reintegration (2017h, para. 30 (a)). See also, concluding 
observations for Moldovia (2017e, para. 221 (b)), Central African Republic (2017a, para. 12 (a)), 
General Comment no. 13 (2011b) and General comment No. 19 (2016). 


The Committee has noted the lack of resourcing or widespread availability of child Helplines. See, 
for example, concluding observations for Bhutan (2017i, para. 27), Lebanon (2017f, para. 20 (e)), 
and Vanuatu (2017d, para. 29 (a)). 

For example, the Committee has recommended to Bhutan, Ecuador, and Tajikistan that they 
ensure children have access to adequate services for recovery and reintegration (20171, para. 24 (e), 
2017j, para. 25 (f), 2017k, para. 21 (d)). See also the Report of the Independent Expert for the 
United Nations study on violence against children (Pinheiro, 2006a) and the related World Report 
on Violence against Children (Pinheiro, 2006b). 
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information on how to report and to access help and information.'° All such 
information must be provided to children in child-friendly, age-appropriate lan- 
guage, and be distributed to parents and caregivers (UN Committee on the Rights 
of the Child, 2017c, para. 25 (c)). Information campaigns to promote accessibility 
are important in conflict and disaster-affected regions, where children are especially 
vulnerable to physical, emotional, and sexual abuse, exploitation, trafficking, and the 
worst forms of child labour (UN Committee on the Rights of the Child, 2003).!! 
Finally, services provided under Article 39 must be accessible to every child 
without discrimination on any of the prohibited grounds in Article 2. Children who 
have experienced trafficking, sexual exploitation and abuse should always be 
assumed to be victims and not offenders.'” In addition, as specifically referenced 
in Article 39, and reinforced by the Committee, children involved in any aspect of 
armed conflict must be considered as victims, and entitled to priority participation in 
rehabilitation programmes (2005, paras. 56—57). To achieve this end, the adoption of 
measures to combat racism and xenophobia, and to prevent, reduce, and eliminate 
attitudes causing or perpetuating discrimination is recommended.'* Discriminatory 
attitudes include misperceptions and negative perceptions of children involved in 
armed combat, juvenile justice, or the sex trade, and stigmatisation of unaccom- 
panied or separated migrant or refugee children (UN Committee on the Protection of 
the Rights of All, Migrant Workers and Members of Their Families and UN 
Committee on the Rights of the Child, 2017; UN Committee on the Rights of the 
Child, 2005). It is recommended that States Parties adopt legislative and policy 
measures to ensure that non-discrimination is an explicit principle in all laws and 
policies affecting children (UN Committee on the Rights of the Child, 2012). 
Programmes must also be acceptable to the child, and States Parties must take all 
reasonable measures to ensure that they are sensitive to the different needs of 
different ages or groups of children, according to the harm they have experienced. 
Particular attention should be made to the specific cultural characteristics of the 
child’s community that may be of relevance in helping them recover, for example, 


10 See, for example, concluding observations for Antigua and Barbuda (20171, para. 34), Cameroon 
(2017c, para. 29), Estonia (2017g, para. 29 (a)), and Vanuatu (2017d, para. 27 (b)). 

1 See also Concluding Observations: Central African Republic (2017a, para. 40 (b), 41 (©). 

12 For example, as described in the 2012 Day of Discussion (UN Committee on the Rights of the 
Child, 2012), the criminalization of migration poses a serious challenge to the enjoyment of rights, 
and punitive approaches to child victims of violence are highly destructive as noted in General 
Comment no. 13. See also concluding observations for Afghanistan, (201 1a, para. 39), in which the 
Committee points out that child victims of abuse and violence are treated as criminals whereas their 
abusers enjoy impunity, and Qatar (2017b, para. 23 (d)). 

13 See, for example, concluding observations to Estonia (2017g, para. 29 (a)) and Vanuatu (2017d, 
para. 27 (d)), General Comment no.6 (2005), and the Joint Comment on Migration (UN Committee 
on the Protection of the Rights of All Migrant Workers and Members of Their Families and UN 
Committee on the Rights of the Child, 2017). 


'4See, for example, Concluding Observations on the Optional Protocol: Guinea (2017h, para. 


28 (a)). 
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community-based approaches or traditional healing rituals (Machel, 1996, paras. 
174-175). 
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Part VII 
Protection Measures from Exploitation 


Articles 32, 34, 36 


Introduction 


During the drafting of the Convention on the Rights of the Child (the Convention), 
there was a strong call for inclusion of the right of the child to protection from abuse 
and exploitation. Although the concepts of abuse and exploitation are sometimes 
used interchangeably, it is easiest to differentiate them by defining abuse as actions 
which cause a child harm, whereas exploitation can broadly be defined as any 
harmful action that involves an exchange, often commercial, for the benefit of a 
person other than the child, and which takes advantage of the child.’ The initial 
proposal from the Polish delegation included a generic article protecting children 
from all forms of exploitation, trafficking or harmful employment (Office of the 
United Nations High Commissioner for Human Rights and Radda barnen (Society: 
Sweden) 2007, p. 693). However subsequent debate resulted in recognition of the 
need for the issues of abuse and exploitation to be addressed in separate articles in 
light of the range and complexity of the issues. Three of those articles are explored in 
this part. 

Article 32 addresses the child’s right to protection from economic exploitation 
and work that causes them harm. It does not prohibit children from all forms of work 
but seeks to reconcile the right to education with participation in the labour market 
and to ensure that the child does not engage in any form of work detrimental to their 
health and physical, mental, spiritual, or moral development. The Convention does 
not sit alone in seeking to address the scale and severity of the problem of exploit- 
ative child labour. It needs to be understood in the context of a broad range of 
international instruments including: 


'For a further discussion of the relationship between abuse and exploitation, see Soew and Tobin, 
‘Protection from Sexual Exploitation and Sexual Abuse,’ in The Convention on the Rights of the 
Child (2019, pp. 1314-1319). 
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e numerous International Labour Organization (ILO) Conventions 

e findings from the Committee on Economic, Social and Cultural Rights 

e the two Optional Protocols to the Convention 

e the World Fit for Children 

e the Sustainable Development Goals 

e multiple reports by Special Rapporteurs on Sale of Children, and of Contempo- 
rary Forms of Slavery. 


It is important to note that the Committee on the Rights of the Child (the 
Committee) has adopted a broad interpretation of States Parties obligations in respect 
of Article 32, insisting that enforcement of protective age limits alone is an insuffi- 
cient approach. Measures are also needed to remove the drivers of exploitative child 
labour, including poverty, poor education, discrimination and social exclusion, and 
lack of knowledge and awareness. 

Article 34 emphasises the child’s right to protection from sexual abuse and 
exploitation, an issue that was largely hidden from view, denied, or ignored prior 
to the Convention. The specific practices from which children must be protected 
include coercion into unwanted sexual activity, prostitution, use in pornographic 
activities, and child sex tourism. It is now widely recognised that huge numbers of 
children are subjected to sexual abuse and exploitation, and that the opportunities for 
such practices have grown exponentially in recent years. Migration, conflict, and 
advances in online technology, for example, have exposed more and more children 
to additional and new forms of exploitation, while rendering it harder to provide 
appropriate protection. In this context, the provisions in Article 34 that explicitly 
demand that States Parties undertake bilateral and multilateral measures to protect 
children from sexual abuse and exploitation take on a higher significance. Like 
Article 32, this right is reinforced by other instruments including the Optional 
Protocols to the Convention and the outcome documents of the World Congresses 
against Commercial Sexual Exploitation. 

Article 36 was included in the Convention as an umbrella provision to protect 
children from any form of exploitation that might be prejudicial to the child’s welfare 
and that is not explicitly addressed in other articles. It serves to ensure that any new 
or emerging forms of exploitation can be adequately addressed and places an 
obligation on States Parties to take proactive measures to respond to all forms of 
exploitation. 

In respect of all three articles, the Committee has stressed consistently that 
protection from exploitation is strengthened through effective participation of chil- 
dren. It is essential to acknowledge children as agents who must be actively engaged 
in any discussion about, for example, their involvement in work, their perspectives 
on exploitation and what is needed to keep them safe, and their views must be given 
due weight in accordance with Article 12. 
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Chapter 33 A) 
Article 32: The Right to Protection from gag 
Economic Exploitation and Hazardous 
Activities 


Gerison Lansdown 


1. States Parties recognize the right of the child to be protected from economic 
exploitation and from performing any work that is likely to be hazardous or 
to interfere with the child’s education, or to be harmful to the child’s health 
or physical, mental, spiritual, moral or social development. 

2. States Parties shall take legislative, administrative, social and educational 
measures to ensure the implementation of the present article. To this end, 
and having regard to the relevant provisions of other international instru- 
ments, States Parties shall in particular: 


(a) Provide for a minimum age or minimum ages for admission to 
employment; 

(b) Provide for appropriate regulation of the hours and conditions of 
employment; 

(c) Provide for appropriate penalties or other sanctions to ensure the 
effective enforcement of the present article. 


What Did Children Say? 

‘Governments should advertise more about children rights as well as make 
regular check-ups on homes and workplaces to ensure children are not doing 
child labour or unfairly paid.’ (Latin America/Caribbean). 
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“Schools holding public education initiatives by talking to parents about 
harmful work.’ (Latin America/Caribbean). 

We have to make sure that they are reliable statistics on working children. 
(Africa). 

“Having an enforced documented minimum age where children can start 
working.’ (Latin America/Caribbean). 


Overview 


Article 32 establishes the right of children to protection from economic exploitation, 
and from work deemed to be harmful to their health or detrimental to any dimension 
of their development, or which interferes with their education. It also identifies, in 
broad terms, the measures required by States Parties to achieve this protection. The 
development of the text during the drafting process moved from a focus on protec- 
tion of the child towards an understanding of the right to protection in this context 
(Swepston, 2012, pp. 14-15). 

However, after much debate, and influence from the ILO, the drafters agreed to 
rely on a general formulation of the standards necessary to provide appropriate 
protection. For example, prescribed minimum ages for work were removed in favour 
of a general requirement that States Parties introduce legislative age limits (Office of 
the United Nations High Commissioner for Human Rights and Rädda barnen 
(Society: Sweden), 2007, pp. 693-708). This approach was adopted in acknowl- 
edgement of the different levels of development between States Parties, as well as 
the importance of differentiating between the protections needed for different types 
of work. It was left to the Committee to provide subsequent interpretation, drawing 
on the more detailed provisions in ILO Conventions, 138 and 182 in particular, on 
the definitions of work, the nature of the regulatory environment needed, 
recommended age limits, and the nature of hazardous or harmful work. 

The drafting process involved a gradual consensus that the purpose of Article 
32 was to incorporate the issue within the Convention in the context of existing 
international law, notably standards established by the ILO, rather than seeking to 
adopt new protections (Swepston, 2012, p. 17). This approach is clearly envisioned 
in the reference in paragraph 2 to the need to have ‘regard to the relevant provisions 
of other national instruments’. 


General Principles 


Article 2 Some groups of children are particularly vulnerable to economic exploi- 
tation. The Committee has repeatedly highlighted concerns, for example, over the 
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abuse of girls in domestic labour (201 6a, paras. 84-86),' the exploitation of children 
with disabilities in begging and drug trafficking (2007a, para. 75), and the 
criminalisation of children in street situations leading to commercial sexual exploi- 
tation (2017b, para. 59). It urges States Parties to take appropriate actions to address 
these discriminatory vulnerabilities. Furthermore, children who do work should not 
suffer wage discrimination, for example, being forced to accept low wages that do 
not reflect their skills (UN Committee on Economic, Social and Cultural Rights, 
2016, para. 47 (b)). 


Article 3 While harmful or hazardous work is clearly not in the best interests of the 
child, the Committee has recognised that work can play a positive role, particularly 
in the lives of older children. It highlights the importance of a transitional approach 
towards balancing the role of work in the lives of adolescents while ensuring their 
other rights. 


Article 6 Article 32 focuses on the right of the child to protection from any work 
that is harmful to their health or physical, mental, spiritual, moral, or social devel- 
opment, a broader requirement than that included in the ILO Conventions, which 
only address morals and health. States Parties are required to introduce all necessary 
measures to ensure that protection. However, the Committee recognises the positive 
developmental role of appropriate work, highlighting its potential for equipping 
them to learn skills, take responsibility, contribute to their families’ well-being, 
and support their access to education (2003, paras. 18, 39 (e), 2016a, para. 85). 


Article 12 The Committee emphasises that States Parties must ensure children are 
involved in the development of all relevant legislation and policies that affect their 
lives, a prescription that includes measures relating to child labour (2016a, para. 23). 
It specifically affirms that children, and where they exist, representatives of working 
children’s organisations, should be heard when labour laws are drafted or when 
enforcement of laws is considered and evaluated (2009a, para. 117). 

Although Article 15, the right to freedom of association and assembly, does not 
reference the right to join a trades union, the restrictions outlined in its paragraph 
2 do not justify any prohibition on children from either forming their own or joining 
existing unions (UN Committee on the Rights of the Child, 2001, para. 38; Office of 
the United Nations High Commissioner for Human Rights and Radda barnen 
(Society: Sweden), 2007, p. 469). Article 41, which stipulates that the standards of 
other international instruments should not be lowered by any provision in the 
Convention on the Rights of the Child, lends further weight to the argument that 
Article 15 should be interpreted to include the right of working children to trade 
union rights, to the same standard as that provided by the International Covenant on 
Civil and Political Rights (Daly, 2016, p. 35). 


"See also, for example, concluding observations for Senegal (2006a, paras. 60-63), and Qatar 
(2017a, para. 35). 
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Articles Related or Linked to Article 32 


Article 11 deals with illicit transfer of children and includes the right to protection 
from trafficking. 

Article 15 establishes the right of children to freedom of association, which 
includes the right to join and form trade unions or associations. 

Article 19 asserts the right to protection from all forms of violence including 
within environments where children are working. 

Article 24 addresses the right to the best possible health, and accordingly, 
children must not be exposed to work that is detrimental to their health and well- 
being. 

Article 27 asserts that children have the right to a standard of living that is good 
enough to meet their physical and social needs and support their development. 

Article 28 recognises the right to education, and children must not be involved in 
child labour that deprives them of that right. 

Article 31 recognises rights to rest, play, leisure, and recreation and the arts, and 
these must not be compromised by the demands of children’s involvement in work. 

Article 33 recognises that children must not be used in the illicit production or 
trafficking of narcotic drugs. 

Article 34 asserts that children must be protected from all forms of sexual 
exploitation and abuse. 

Article 35 provides that children are entitled to protection from being sold, 
abducted or trafficked. 

Article 38 provides protection for children affected by war and states that 
children under 15 must not be recruited into hostilities. 

Article 39 requires that children who are exposed to harmful work must be 
entitled to recovery and reintegration. 

Optional Protocol on sale of children, elaborates prohibitions on the sexual 
exploitation of children, and their use in any form of sexual activity for purposes of 
remuneration. 

Optional Protocol on involvement of children in armed conflict, prohibits 
compulsory recruitment of children under 18 into armed forces and no recruitment 
into armed groups is acceptable under 18 years. 


Relevant Instruments 


Child labour has been addressed in many international treaties, dating back to the 
1919 ILO Convention. Although many of the early ILO treaties remain in force, they 
have been largely superseded by later ILO Conventions, which are those most 
frequently referenced by the Committee on the Rights of the Child. ILO Conventions 
and other instruments most frequently referenced by the Committee include: 
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ILO Convention 138, Minimum Age (1973), consolidates earlier ILO Conven- 
tions dating back to 1919 

ILO Convention 182, Worst Forms of Child Labour (1999) 

ILO Declaration on Fundamental Principles and Rights at Work (1998), which 
includes the elimination of child labour as one of its four fundamental rights 
guaranteed to all as an immediate consequence of membership in ILO 

ILO Recommendation 146, Minimum Age (1973) 

ILO Recommendation 190, Worst Forms of Child Labour (1999) 


In addition, the ILO Global Report 2002, A future without child labour, clarifies 


the boundaries of term child labour. It does not apply to all work but only that which 
violates international standards. It elaborates three categories of work to be 
abolished: 


Labour by a child under the minimum age prescribed in national legislation and in 
line with international standards 

Labour that jeopardises the physical, mental or moral well-being of child — 
defined as hazardous work 

Worst forms of child labour which, are defined as slavery, trafficking, debt 
bondage, and other forced labour, forced recruitment for armed conflict, prosti- 
tution and pornography, and illicit activities. 


Other Relevant Instruments: 


UN Universal Declaration of Human Rights (1948), Articles 4, 23, which state no 
one shall be held in slavery; everyone has the right to work, fair remuneration, 
and join a trades union. 

International Covenant on Civil and Political Rights (1966), Article 8, which 
requires no forced labour or servitude. 

International Covenant on Economic, Social and Cultural Rights (1966), Article 
7, which elaborates the right to work and just and favourable conditions. It 
requires special measures of protection and assistance for children including 
from economic and social exploitation. Work harmful to morals or health or 
likely to damage their development should be punishable in law. It also recom- 
mends minimum age limits. 

African Charter on the Rights and Welfare of the Child (1990), Article 15, which 
spells out that provisions on economic exploitation apply to both formal and 
informal work, and explicitly refers to ILO Conventions. 

European Social Charter (Revised) (1996), Article 7, establishes detailed rights to 
protection at work for children. 

Additional Protocol to the American Convention on Human Rights in the Area of 
Economic, Social, and Cultural Rights ‘Protocol of San Salvador’ (1988), Article 
7, which prohibits night work or dangerous work for those under 18, and for all 
under 16, asserts that work must not impede full time education. 

Charter of Fundamental Rights of the European Union (2000), Article 32, which 
states that employment of children is prohibited, that minimum working age must 
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correspond to school leaving age. And children must be protected from exploi- 
tation and harmful work or any work interfering with education. 


Attributes 


Attribute One: Protection from Economic Exploitation 
and Harmful Work 


Article 32 establishes the right to protection from economic exploitation. It does not 
imply that all work is unacceptable. Rather, it sets out in general terms the nature of 
exploitative work from which children must be protected, including that which is 
hazardous (relating to an immediate or imminent danger), harmful to their develop- 
ment (applying to longer-term risks), or interferes with education. Such work has 
been defined as child labour by the ILO (n.d.), and has been described by the ILO as 
including (International Labour Organization, 2002): 


e any work under the minimum age prescribed in national legislation or which fails 
to comply with the relevant protective standards 

e hazardous work that jeopardises the physical, mental or moral well-being of 
a child 

e the worst forms of child labour including slavery, trafficking, debt bondage, or 
other forced labour, forced recruitment for armed conflict, child sexual abuse and 
illicit activities (International Labour Organization, 1999, p. 182). 


The Committee has emphasised the importance of adopting a holistic approach to 
child labour, addressing it in the context of the four General Principles (as above). It 
has made clear that work must be defined to cover both formal and informal 
activities, including, for example, domestic labour, agricultural work for the family, 
and street activities (International Labour Organization, 2006, p. 11; UN Committee 
on the Rights of the Child, 2000a, paras. 65-71). 

Building on ILO Convention 182 on the worst forms of child labour, the 
Committee has outlined in more detail the types of work that are prohibited and 
must be legislated against, including that which is contrary to the child’s human 
dignity, cruel, inhuman or degrading, dangerous or harmful, discriminatory, below 
the minimum age, and that which involves legally punishable criminal activities 
(1994a, pp. 38—43). The Committee has highlighted a number of specific forms of 
child labour needing abolition including, for example, cotton-picking, mining, 
working on sugar cane plantations, working as a child jockey, and domestic labour 
for girls, the latter sometimes defined as a worst form of child labour under ILO 


? See also, for example, concluding observations for Iran (2005a, para. 69) and Kenya (2016b, para. 
71 (b)). 
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182.° Since ILO 182 was adopted in 1999, the Committee has consistently referred 
States Parties to its standards and encouraged ratification and implementation.* 


Attribute Two: Regulatory Framework to Provide Protection 


Article 32 imposes on States Parties a requirement to introduce a regulatory frame- 
work prescribing ages and conditions of employment for children. In this regard, the 
Committee consistently recommends that States Parties ratify and implement ILO 
Convention 138 which elaborates the need to progressively raise the minimum age 
for work to a level consistent with physical and mental development, to define the 
work activities permitted, and prescribe the number of hours and conditions of 
work. The Committee, in line with ILO 138, regularly recommends the age of 
15 years as the appropriate minimum age for full time work, and also presses for 
consistency between the minimum school leaving age and entry into full time 
employment as an added level of protection. However, the Committee emphasises 
that it is not the intention of Article 32 to prevent, for example, flexible engagement 
of children in seasonal work, nor to prohibit domestic chores, as long as these 
activities are consistent with receiving an education (1993, para. 44). 

Consistent with its focus on a holistic approach to Article 32, the Committee has 
drawn States Parties attention to the need for legislation and regulation to protect 
other rights in the context of work. In addition to the importance of applying the 
General Principles, and the need to ensure the right to education and healthy 
development, it highlights reports from children of exposure to violence in the 
workplace as a means of coercion, punishment or control, and the imperative for 
explicit prohibition of corporal punishment in all work environments (2007b, paras. 
35-36). The Committee also emphasises the need for legal standards that afford 
children the opportunity to exercise their rights to rest, leisure, play and recreation 
under Article 31 (2013, para. 29). 


See, for example, concluding observations for Mongolia (2005b, paras. 60, 61), Uzbekistan 
(2006b, paras. 64, 65), Bolivia (2009b, para. 74), and Senegal (2006a, paras. 60—63), and Prelim- 
inary Observations: Colombia (1994b, para. 9). 


“See, for example Concluding Observations: Korea (2017c). 
>See, for example, Concluding Observations: Mongolia (20174, para. 41). 
°See, for example, concluding observations for Belarus (1994c) and Sri Lanka (1994d, para. 41). 
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Attribute Three: Administrative, Social, and Educational 
Measures for Protection 


Article 32 requires States Parties to go beyond the introduction of an appropriate 
legislative framework and to adopt administrative, social, and educational measures 
for protecting children from exploitative or harmful work. The introduction of age 
limits and prohibited forms of work will not address the problem of child labour 
without being undertaken in the context of wider measures. The Committee has 
recommended a range of approaches necessary to contribute to such protection: 


e Disaggregated data collection to understand the dynamics of child labour and 
support recommendations that will address its the root causes and dangers’ 

e Investment in social and economic development and poverty eradication (2016a, 
para. 85) 

e Universal free access to quality, inclusive primary and secondary education 
(2016a, para. 85) 

e Coordination of schooling and introduction to decent work, with support for 
school-to-work transitions (2016a, para. 85) 

e Family support programmes to eliminate child labour (2016c, para. 66 (e)) 

e Establishing and strengthening monitoring capacity at government and local 
levels to identify children engaged in the worst forms of child labour and ensure 
their removal, rehabilitation and reintegration (2017e, para. 43 (a)) 

e Awareness-raising programmes, including campaigns, targeting children and 
their parents on the rights of working children (2016d, para. 44 (d)) 

e Co-operation with the International Programme on the Elimination of Child 
Labour ILO/IPEC (2006c, paras. 67—68). 


Attribute Four: Penalties and Enforcement for Effective 
Protection 


States Parties are required to introduce mechanisms for effective enforcement of 
measures to protect children under their Article 32 rights. This includes a regulatory 
framework establishing responsibilities for compliance in both the formal and 
non-formal sectors which must be reinforced by a trained labour inspectorate, 
backed up with the necessary support and appropriate penalties in cases of 
non-compliance (UN Committee on the Rights of the Child, 2006d, para. 89). 

The Committee encourages awareness raising among the public of the legal 
protections against exploitation of child labour with a view to encouraging the 
reporting of violations and ensuring these are thoroughly investigated and 


7See, for example, concluding observations for South Africa (2000b, para. 14) and Peru (2016c, 
para. 66 (g)). 
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perpetrators are sanctioned (2017f, para. 43 (c)). However, it is imperative that 
interventions designed to protect children are not undertaken in a manner that 
undermines protection, for example, criminalising children and resulting in engage- 
ment in more harmful and less regulated work. Dialogue with children on the most 
appropriate means of providing protection, together with community engagement, is 
essential. 
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Chapter 34 A) 
Article 34: The Right to Protection from All ss 
Forms of Sexual Exploitation and Sexual 

Abuse 


Adem Arkadas-Thibert 


States Parties undertake to protect the child from all forms of sexual exploi- 
tation and sexual abuse. For these purposes, States Parties shall in particular 
take all appropriate national, bilateral and multilateral measures to prevent: 


(a) The inducement or coercion of a child to engage in any unlawful sexual 
activity; 

(b) The exploitative use of children in prostitution or other unlawful sexual 
practices; 

(c) The exploitative use of children in pornographic performances and 
materials. 


What Did Children Say? 
‘There should be more information/training about the dangers of personal 
exposure on dating sites and apps, but this information should be transmitted 
according to the child’s level of maturity. Ex: When giving information in 
schools to younger students, this often causes more curiosity than protection.’ 
(Western Europe/Other). 

Government and schools have communication activities to raise awareness 
on preventing sexual abuse against children. (Asia-Pacific). 
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School—Provide knowledge, life skills, self-protection from danger. (Asia- 
Pacific). 

The government has serious measures to law enforcement of child protec- 
tion. (Asia-Pacific). 


Overview 


Although protection from sexual abuse of children is mentioned in Article 19 of the 
Convention, Article 34 provides preventive and reactive measures that States Parties 
must take to tackle child sexual abuse and exploitation. The proposal in the first draft 
of the Convention was to offer one article combining Articles 34 (sexual exploitation 
of children), 35 (abduction, sale and trafficking of children) and 36 (all other forms 
of exploitation of children), to cover sexual and other related forms of exploitation. 
However, drafting delegates ultimately opted for separate articles in order to provide 
stronger protection for different forms of exploitation of children (Office of the 
United Nations High Commissioner for Human Rights and Radda barnen (Society: 
Sweden), 2007, pp. 723-737). 

Article 34 has been further elaborated in the Optional Protocol to the Convention 
on the Rights of the Child on the sale of children, child prostitution and child 
pornography which imposes additional specific obligations on States Parties, and 
in the associated Committee Guidelines (UN Committee on the Rights of the Child, 
2019). Article 34 must also be understood in the context of the many international 
instruments that have been developed to provide and extend protection in the field of 
sexual abuse and exploitation (see below). 

The Convention does not provide a comprehensive definition of sexual abuse or 
sexual exploitation, but the Committee has defined sexual abuse as ‘any sexual 
activity imposed by an adult on a child, against which the child is entitled to 
protection by criminal law. Sexual activities are also considered as abuse when 
committed against a child by another child, if the child offender is significantly older 
than the child victim or uses power, threat or other means of pressure. Sexual 
activities between children are not considered as sexual abuse if the children are 
older than the age limit defined by the State Party for consensual sexual activities.’ 
(2011, n. 9). Sexual exploitation is interpreted as sexual abuse that involves an 
exchange, whether financial or otherwise, between a third party, a perpetrator, or the 
child (Greijer et al., 2016, para. 19). In its General Comment on Article 19, the 
Committee elaborated its interpretation of sexual abuse and exploitation to include: 


e The inducement or coercion of a child to engage in any unlawful or psycholog- 
ically harmful sexual activity 

e The use of children in commercial sexual exploitation 

e The use of children in audio or visual images of child sexual abuse 

e Child prostitution, sexual slavery, sexual exploitation in travel and tourism, 
trafficking (within and between countries) and sale of children for sexual 
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purposes and forced marriage. Many children experience sexual victimisation 
which is not accompanied by physical force or restraint, but which is nonetheless 
psychologically intrusive, exploitive and traumatic (2011, paras. 25, 31). 


The Committee has subsequently recognised that the digital environment opens 
up new ways for sexual offenders to solicit children for sexual purposes, participate 
in online child sexual abuse via live video streaming, distribute child sexual abuse 
material, and commit the sexual extortion of children (Livingstone et al., 2016, p. 23; 
UN Committee on the Rights of the Child, 2019, para. 2, 2020). Furthermore, forms 
of digitally mediated sexual exploitation may be perpetrated within the child’s circle 
of trust, for instance by family and friends or, for adolescents, by intimate partners 
(UN Committee on the Rights of the Child, 2019, para. 97 (e), 2020). 

With its focus on the physical and bodily integrity of the child, Article 34 is best 
understood as a civil right and thereby subject to immediate implementation (Tobin 
& Seow, 2019, p. 1330). Indeed, the Committee has argued explicitly that resource 
constraints are not a justification for failure on the part of the State Party to adopt any 
or sufficient measures required for child protection (2011, para. 73). Implementation 
therefore requires States Parties to introduce a comprehensive protection strategy, 
which includes preventive and reactive measures, such as laws and policies, effec- 
tive actions fostering awareness through education, socialisation, and mobilisation at 
the national, bilateral, and multilateral levels (UN Committee on the Rights of the 
Child, 2011, paras. 61-69). 


General Principles 


Article 2 All children are equally entitled to protection from sexual abuse and 
exploitation. However, the Committee has identified many risk factors, or groups 
of children who are at particular risk, including girls, internally displaced children, 
street children, orphans, children from rural areas, refugee children and children 
belonging to more vulnerable castes, LGBTQ children, aboriginal children, children 
with disabilities, and children in armed conflict (2011, para. 65 (g)). Accordingly, 
States Parties must introduce specific measures to identify, prevent, and protect such 
children from sexual abuse and exploitation. 


Article 3 The child’s safety is one of the fundamental tenets of the child’s best 
interests. Effective protective interventions for children must be introduced to 
guarantee the best interests of the child. The Committee has emphasised that the 
child’s best interests require States Parties to make ‘adequate investment in human, 
financial and technical resources dedicated to the implementation of a child rights- 
based and integrated child protection and support system’ (2011, para. 54). 


Article 6 Sexual abuse and exploitation severely impede children’s optimum 
development, resulting in profound and long-term negative consequences for 
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physical, emotional and psychological well-being.' States Parties therefore have an 
obligation to provide comprehensive protection from sexual violence and exploita- 
tion, which are a threat to the fulfilment of the child’s right to life, survival and 
development, and ‘implementation measures should be aimed at achieving the 
optimal development for all children (UN Committee on the Rights of the Child, 
2011, para. 62).’ 


Article 12 The right of children to be heard is integral to their right to protection 
(UN Committee on the Rights of the Child, 2009, para. 120). Violence perpetrated 
against children often goes unchallenged because certain types of abusive behaviour 
are seen by children as accepted practices, and due to the lack of child-friendly 
reporting mechanisms. Therefore, children must be provided with information about 
their right to be heard and to grow up free from all forms of violence as well as given 
the life skills and the knowledge to protect themselves from sexual abuse and 
exploitation, and how to seek assistance and justice when needed (UN Committee 
on the Rights of the Child, 2009, para. 120). 

Children must be recognised not merely as victims and objects of protection but 
also as agents in their own lives with a right to contribute to the development, 
implementation, and evaluation of protection programmes (UN Committee on the 
Rights of the Child, 2009, para. 121). Accordingly, their views must be invited and 
given due weight as a mandatory step at every point in a child protection process 
(UN Committee on the Rights of the Child, 2009, para. 118, 2011, para. 56). 


Articles Related or Linked to Article 34 


Article 5 proclaims the child’s right to guidance from their parents and family in the 
exercise of their rights to protection from any form of sexual exploitation. 

Article 9 guarantees the child’s right to not be separated from one’s parents 
unless it is necessary in one’s best interests, such as in the case of sexual exploitation, 
abuse, or neglect by one’s parents. 

Article 11 protects children from illicit transfer and non-return from abroad for 
any purposes of sexual exploitation. 

Article 19 guarantees a child’s right to protection from all forms of violence 
including any form of sexual exploitation in all settings. 

Article 35 ensures the prevention of abduction, sale, and trafficking for sexual 
purposes. 

Article 39 provides for physical and psychological recovery and social reinte- 
gration of survivors of sexual exploitation of children. 


"See, for example, Report of the Special Rapporteur on Sale of children, child prostitution and 
child pornography (Calcetas-Santos, 1996, paras. 24-28), ‘Stockholm Declaration and Agenda for 
Action’ (World Congress Against Commercial Sexual Exploitation, 1996). 
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Article 32 protects children against economic exploitation, such as trafficking, 
forced labour, and slavery-like sexual exploitation. 

Article 36 provides for protection from all other forms of exploitation that are not 
fully defined or understood, especially ones involving information and communica- 
tion technologies involving sexual exploitation. 

Article 17(e) provides that States Parties are under obligation to provide infor- 
mation, education, and guidelines for the protection of the child from injurious 
information and material, including new and emerging forms of sexual exploitation 
of children, such as online. 

Article 24 (3) requires that States Parties must take measures to effectively 
abolish traditional practices, such as genital mutilation and child marriage which 
may be treated as sexual abuse and sexual exploitation of children, which are 
detrimental to the rights and well-being of children. 

Article 26 requires that States Parties provide the child with available, accessible, 
and quality social security in accordance with their circumstances, taking into 
account the resources of their care providers, with a view to minimising the risk of 
sexual exploitation of children. 

Article 27 provides that States Parties must provide the child with adequate living 
conditions, and assistance to parents and care providers, for the child’s physical, 
mental, spiritual, moral, and social development as a preventive and protective 
measure from all forms of sexual exploitation of children. 

Optional Protocol on the involvement of children in armed conflict, Article 
4 (prohibition of use of children in armed conflict by non-state actors) and Article 
7 (rehabilitation, reintegration, international cooperation). 

Optional Protocol on the sale of children, child prostitution, and child pornog- 
raphy, Article 2(b) and (c). 


Relevant Instruments 


UN Universal Declaration of Human Rights (1948), Article 4, requires generally 
that: “No one shall be held in slavery or servitude; slavery and the slave trade shall be 
prohibited in all their forms’. 

International Covenant on Civil and Political Rights (1966), Article 8, prohibits 
‘forced and compulsory labour.’ The Human Rights Committee, in the General 
Comment on Article 24 of the International Covenant (which recognises children’s 
right to protection), notes the need to protect children ‘from being exploited by 
means of forced labour or prostitution’ (Committee on the Rights of the Child, 2007, 
p. 184). 

International Covenant on Economic, Social and Cultural Rights (1966), Article 
10(3), states ‘Children and young persons should be protected from economic and 
social exploitation. Their employment in work harmful to their morals or health or 
dangerous to life or likely to hamper their normal development should be punishable 
by law’. 


344 A. Arkadas-Thibert 


UN Convention on the Elimination of All Forms of Discrimination against 
Women (1979), Article 6, requires States Parties to ‘take all appropriate measures, 
including legislation, to suppress all forms of traffic in women and exploitation of 
prostitution of women’. 

UN Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially 
Women and Children, supplementing the United Nations Convention against Trans- 
national Organized Crime (2000), Article 3(a), which provides a definition of 
‘trafficking of children for sexual purposes’. 

Hague Convention on Protection of Children and Co-operation in Respect of 
Intercountry Adoption (1993), definition in Article 1 (b). 

ILO Convention 182, Worst Forms of Child Labour (1999), definition in Article 
3 (b). 

Rome Statute of International Criminal Court (1998), Articles 2 (c), 6, 8 (b). 

American Convention on Human Rights ‘Pact of San Jose, Costa Rica’ (B-32) 
(1978), Article 6, freedom from slavery. 

African Charter on the Rights and Welfare of the Child (1990), Articles 27, sexual 
exploitation, 29, trafficking, and 16, abuse and torture. 

Inter-American Convention on International Traffic in Minors (1994), definition 
in Article 2 (c). 

Council of Europe Convention on Cybercrime (Budapest Convention) (2001), 
Article 9. 

Council of Europe Convention on Action against Trafficking in Human Beings 
(2005). 

Council of Europe Convention on the Protection of Children against Sexual 
Exploitation and Sexual Abuse (2007). 

Council of Europe Convention on preventing and combating violence against 
women and domestic violence (2011), especially Articles 25, support to victims of 
sexual violence, 36, sexual violence, and 37, forced marriage. 


Attributes 


Attribute One: Legislative Protection from Sexual Exploitation 
and Abuse 


The obligation to protect children from all forms of sexual exploitation and abuse 
requires adequate national legal frameworks to address unlawful sexual activity and 
practices. Both the Convention and subsequent legal and policy documents empha- 
sise law reform in the criminal and penal law contexts to protect children from sexual 
abuse and exploitation. Effective protection requires that the measures introduced by 
States Parties address the following three broad areas. 

First, while there is discretion as to the particular legislative framework States 
Parties can adopt, they must introduce comprehensive provisions to criminalise all 
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sexual abuse and exploitation of children (UN Committee on the Rights of the Child, 
2013a, para. 30 (a), 2015a, para. 34 (a)), including the potential to penalise those 
committing offences domestically and transnationally, and by individuals or groups 
(UN Committee on the Rights of the Child, 2019, Article 3). Bilateral and multilat- 
eral measures are essential given the extent to which sexual abuse and exploitation is 
increasingly transnational. Such legislation must take account of the increasing 
potential for the sexual abuse and exploitation of children in the digital environment 
(Buquicchio-de Boer, 2014, para. 87 (a)). It needs to address a commitment to 
international cooperation involving information sharing, learning from good prac- 
tice, joint prevention networks and harmonisation of legislation (Maalla M’jid, 2013, 
para. 109). The necessary legislation measures are elaborated in the Optional 
Protocol and other international instruments (noted above). 

However, it is important that children who are survivors of such exploitation are 
not subjected to criminal procedures or sanctions for offences related to their 
situation.” In addition, the Committee has expressed concern that many legal 
frameworks fail to provide protection for boys and has therefore stressed that 
frameworks must be gender neutral (2014a, para. 32, 2014b, para. 33). 

Secondly, States Parties must ensure that legislation is adequately enforced and 
that sufficient investment is made to ensure effective investigations, prosecution, and 
punishment of offenders (UN Committee on the Rights of the Child, 2013b, paras. 
52-53, 2014c, paras. 43-44). In this regard, the Committee has stressed the impor- 
tance of measures such as mandatory reporting and civil remedies for children who 
have been victims of sexual abuse and exploitation (2001a, para. 52, 2015b, para. 
35 (a)). The Committee and other agencies also emphasise the importance of 
confidential, safe, and accessible complaints mechanisms for children to report 
cases of abuse and exploitation, and for the criminal justice system at all stages to 
respond to any complaints in a child and gender sensitive and timely manner 
(Council of Europe, 2012; UN Committee on the Rights of the Child, 2019, Article 
8.1 (a)).° Children must be provided with appropriate support services, protection, 
and privacy throughout the legal process (UN Committee on the Rights of the Child, 
2019, Article 8.1). 

Finally, States Parties must introduce measures to address the physical, psycho- 
logical and social recovery, rehabilitation and reintegration of survivors of sexual 
abuse and exploitation, including compensation for damage suffered, livelihood, 
housing, counselling and information, and education (Council of Europe, 2012, 
Article 14; UN Committee on the Rights of the Child, 2019, Article 8.5, 9.3; 
World Congress Against Commercial Sexual Exploitation, 1996). 


? See, for example, Concluding Observations: India (2000, para. 75) and CRC Guidelines regarding 
the implementation of the Optional Protocol to the Convention on the Rights of the Child on the sale 
of children, child prostitution and child pornography (UN Committee on the Rights of the Child, 
2019, para. 18). 


3See also Concluding Observations: Czech Republic (2003, para. 62 (b)). 
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Attribute Two: All Other Measures to Prevent Sexual Abuse 
and Exploitation 


Article 34 also requires that administrative, economic, social and educational mea- 
sures are introduced to prevent sexual abuse and exploitation of children, consistent 
with Article 4 of the Convention, General Comment no. 5 on the General Measures 
of Implementation, and the Stockholm Declaration and Agenda for Action. Such 
measures include national strategies for gender-sensitive national social and eco- 
nomic policies and programmes to assist vulnerable children (Hodgkin et al., 2007, 
p. 525), together with coordination and monitoring mechanisms, which must all be 
accompanied by the necessary budgetary and human resources (Council of Europe, 
2012, Articles 10.2 (a) and 45.1; World Congress Against Commercial Sexual 
Exploitation, 1996). 

Education is consistently identified as a vital dimension of prevention. States 
Parties must invest in programmes of public awareness raising (UN Committee on 
the Rights of the Child, 2001b, para. 73, 2015c, para. 34 (d)), and training for all 
professionals working with children (UN Committee on the Rights of the Child, 
2002, para. 67 (c), 2014d, para. 47 (a)). Education and information must be provided 
for children themselves, not only on their rights under the Convention but also, for 
example, on identifying abuse, negotiating skills, self-confidence, resisting peer 
pressure, and navigating the digital environment safely (Council of Europe, 2012, 
Articles 5, 6, 8, 9; UN Committee on the Rights of the Child, 2019, Article 9.2; 
World Congress Against Commercial Sexual Exploitation, 1996). 

The root causes of sexual abuse and exploitation of children are complex. While 
poverty can be a key factor, multiple other factors serve to facilitate the abuse, 
including gender bias, racial and social discrimination, lack of education, migration, 
harmful traditional practices and armed conflict (World Congress Against Commer- 
cial Sexual Exploitation, 1996, para. 6). A broad range of measures in response to all 
these factors is required if States Parties are to successfully prevent sexual abuse and 
exploitation (World Congress Against Commercial Sexual Exploitation, 1996, para. 
3 (a)-(1)). In addition, States Parties must engage and regulate the private sector, 
including the media, the travel and tourism industry, and online technology busi- 
nesses in order to fulfil their obligations under Article 34.* 
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Chapter 35 N) 
Article 36: The Right to Protection from gag 
Other Forms of Exploitation 


Adem Arkadas-Thibert 


States Parties shall protect the child against all other forms of exploitation 
prejudicial to any aspects of the child’s welfare. 


What Did Children Say? 
“There should be awareness raising and campaigns through different mediums 
such as radio, TV, newspapers, forums and blogging on trafficking, abduc- 
tions, child labour, child marriage and all forms of violation and discrimination 
against children and youths.’ (Africa). 

Governments should have a public campaign on child rights and ways 
persons often harm children. (Latin America/Caribbean). 

Children learn where to make reports or seek refuge when these things 
happen. (Africa). 

Government should create a forum where children especially girls and 
women have a voice to stand strong and say ‘No’ to violence and abuses 
against their rights. (Africa). 
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Overview 


Children should be protected from any activity that takes advantage of them or could 
harm their welfare and development. Article 36 of the Convention provides for 
all encompassing fail-safe preventive and protective safeguards against all forms of 
exploitation and slavery-like conditions everywhere that are not covered by other 
articles of the Convention. 

Initially designed as part of one article combining commercial sexual exploitation 
of children (Article 34), and abduction of, sale of, and traffic in children (Article 35), 
to cover sexual and other related forms of exploitation (Office of the United Nations 
High Commissioner for Human Rights and Rädda barnen (Society: Sweden), 2007, 
pp. 723-737), drafters of the Convention designed a wider and a fail-safe protection 
for children. Article 36 was introduced to ensure that the ‘social’ exploitation of 
children was recognised, along with their sexual and economic exploitation, though 
examples of social exploitation were not provided (Hodgkin et al., 2007, p. 543). It 
integrates the other articles of the Convention concerned with the exploitation of 
children taking place in specific context, namely: 


e Article 19 against all forms of violence taking place when in care of parents or 
other caregivers 

e Article 32 against economic exploitation 

e Article 33 against the use of children in illicit production and trafficking of drug 

e Article 34 against sexual exploitation 

e Article 35 against abduction of, sale of, traffic in children (Tobin, 2019, p. 1403) 


With increasingly globalised criminal activities and introductions of new tech- 
nologies, new forms of exploitation are emerging, in addition to traditional forms of 
trafficking (within and between countries) and sale of children for sexual purposes 
and forced marriage. Children are exposed to forms of exploitation which are ‘not 
accompanied by physical force or restraint but which are nonetheless psychologi- 
cally intrusive, exploitive and traumatic’ (UN Committee on the Rights of the Child, 
2011, para. 25). As Tobin clarifies, those ‘new’ forms of exploitation of children will 
be generally dealt by the above-mentioned provisions of the Convention focused on 
exploitative practices in combination with Articles 3 and 6 of the Convention, 
respectively meant to ensure the respect of the best interests principle and the right 
to survival and development of the child (2019, p. 1403). 

However, as a safety net, Article 36 is designed to fill any eventual gap of the 
Convention in relation to the exploitation of children and, as a consequence, it 
extends the protection over a variety of forms of exploitations such as exploiting 
gifted children, media exploitation, commercial and advertising exploitation, med- 
ical experimentation, and research activities concerning children in different capac- 
ities. For example, as discussed in relation to Articles 16 and 17, children can be 
exploited by the media by identifying child victims or child offenders, or by securing 
performances by children without their informed consent, which are potentially 
harmful to their development (Hodgkin et al., 2007). Children with talents in 
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competitive sports, games, performing arts, and other fields may have these talents 
developed by families, the media, businesses, and state authorities at the expense of 
their overall physical and mental development. With reference to the medical 
research and experimentation, even though Article 7 of the International Covenant 
on Civil and Political Rights expressly prohibits medical or scientific experimenta- 
tion without free consent, children can be exposed to breaches of their privacy, or be 
required to undertake tasks that breach their rights or are disrespectful of their human 
dignity (Hodgkin et al., 2007). 

At the same time, the wording ‘shall protect’ in Article 36 constitutes a mandatory 
obligation on States Parties. It demands that they adopt measures to protect children 
from all other forms of exploitation by setting in place ‘all the appropriate measures 
to respect, protect and fulfil the right of all children to be protected against exploi- 
tation’ including among them preventive measures (Tobin, 2019, pp. 1404-1408). 


General Principles 


Article 2 Every child is entitled to protection from all forms of exploitation, but 
certain groups of children are more at risk of exploitation than adults and other 
children (UN Committee on the Rights of the Child, 2011, para. 72 (g)). States 
Parties must introduce measures to identify, prevent and protect such children from 
exploitation. 


Article 3 The child’s safety is one of the fundamental tenets of the child’s best 
interests. Effective preventive and protective measures for children must be taken to 
guarantee the best interest of the child. 


Article 6 All forms of exploitation of children are a threat to the fulfilment of their 
right to life, survival, and development (UN Committee on the Rights of the Child, 
2011, para. 15). 


Article 12 Children have rights to access information, including life skills and 
knowledge to protect themselves from exploitation, and to seek assistance and 
justice whenever needed. 


Articles Related or Linked to Article 36 


Article 17 provides that States should encourage and support the provision of 
information to children from the mass media, and to encourage the development 
of guidelines to provide children from harmful information that might be exploit- 
ative or lead to potential exploitation. 
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Article 24(3) which requires measures to effectively abolish traditional practices, 
such as child marriage, which are detrimental to the rights and well-being of 
children. 

Article 26 ensures the child’s right to available, accessible, and quality social 
security in accordance with their circumstances and their care providers’ resources, 
so that the child is less at risk of exploitation (van Bueren, 1998, p. 268). 

Article 27 provides for adequate living conditions for the child’s physical, 
mental, spiritual, moral, and social development, as a preventive and protective 
measure from all forms of exploitation. 

Article 32 protects children against trafficking forced labour and slavery-like 
working conditions. 

Article 33 protects from use of children in crimes of illicit substance trafficking. 

Article 34 protects children from their use in the sex trade, including prostitution 
or the production pornography, or through forced marriages. 

Article 35 protects against the abduction, sale, and trafficking of children. 

Article 39 requires that States Parties provide the child who is exposed to any 
form of exploitation with physical and psychological recovery and social 
reintegration. 

Optional Protocol on the involvement of children in armed conflict, Article 
4, provides that non-state armed forced are barred from using children in armed 
conflict which extends to exploitation of children for any purposes. 

Optional Protocol on the sale of children, child prostitution, and child pornog- 
raphy. The protocol is ‘meant to achieve the purposes of the CRC and the imple- 
mentation of its provisions’ including Article 36 (Greijer et al., 2019, p. 21). 


Relevant Instruments 


UN Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially 
Women and Children, supplementing the United Nations Convention against Trans- 
national Organized Crime (2000). 

Hague Convention on the Civil Aspects of International Child Abduction (1980). 

Hague Convention on Protection of Children and Co-operation in Respect of 
Intercountry Adoption (1993). 

ILO Convention 182, Worst Forms of Child Labour (1999). 

African Charter on the Rights and Welfare of the Child (1990), Articles 27, 28 
and 29. 

Inter-American Convention on International Traffic in Minors (1994). 
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Attributes 


Attribute One: Monitoring and Identification of All Other 
Forms of Exploitation Prejudicial to Any Aspects of the Child’s 
Welfare 


In fulfilling their preventive role and to develop consistent evidence-based policies, 
Articles 36 requires that States Parties must actively monitor and identify existing, 
new, and unknown forms of exploitation of children as a preventive and protective 
measure. This requires regularly reviewing children’s well-being in general, children 
at risk as defined in General Comment no. 13 on violence against children (Office of 
the United Nations High Commissioner for Human Rights and Radda barnen 
(Society: Sweden), 2007) in particular, and also survivors and victims who are 
exposed to exploitation. These reviews should provide data or support research on 
new and emerging forms of exploitation. States Parties must work with children, 
respecting their right to be heard, and undertake monitoring of their well-being and 
forms of exploitation with children (UN Committee on the Rights of the Child, 2009, 
paras. 118—122). 


Attribute Two: Protection from All Other Forms of Exploitation 
Prejudicial to Any Aspects of the Child’s Welfare 


Article 36 asserts that States Parties shall introduce protection measures for children 
against all other forms of exploitation already identified and addressed. It is a fail- 
safe protective net for children to eradicate all known forms of exploitation of 
children and to proactively address unknown forms of exploitation of children. 
This should include introduction of strict regulatory environments for businesses, 
including media and other local, national, and international commercial enterprises. 
In accordance with Article 19 and General Comment no. 13, violence against 
children, protection measures shall include ‘all appropriate legislative, administra- 
tive, social and educational measures’ (2011, paras. 38—44). 
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Part VIII 
Protection Measures for Children in 
Vulnerable Situations 


Articles 22, 35, 38 and 40 


Introduction 


Children can encounter a range of challenging situations that expose them to 
particular risk of rights violations and which, accordingly, demand additional 
forms of protection. This part addresses the rights relating to four of those situations: 
children who are refugees or asylum seekers; children who are abducted, trafficked, 
or sold; children in situations of armed conflict as civilians or combatants; and 
children in conflict with the law. In each case, the provisions in the Convention on 
the Rights of the Child (the Convention) build on multiple international instruments 
that have been developed, since the middle of the twentieth century, to strengthen the 
commitment to appropriate protection for children caught in these circumstances. 

Each article in this part affirms that the situation in which a child is placed does 
not, and cannot be used to, undermine or minimise States Parties’ obligations to 
uphold all the rights of that child. On the contrary, their vulnerability entitles them to 
additional protections to guarantee their rights. Furthermore, each of these rights 
must be implemented within the broader context of the Convention as a whole, with 
particular reference to the four General Principles. 

Article 22 affirms a longstanding recognition in international law that refugee 
children are entitled to special care and protection, building on the 1949 Geneva 
Conventions and Refugee Convention but providing a new, explicit human rights 
focus on refugee children. It captures the broad international consensus, comprising 
four key dimensions including protection and assistance, respect for rights, 
co-operation and family reunification. 

Article 35, initially drafted as a generic provision to address exploitation of 
children, was subsequently refined to focus specifically on abduction, trafficking, 
and sale of children. Other forms of exploitation are addressed in Articles 34 and 
36 (see Part VII). Article 35 builds on a series of previous instruments, including the 
1949 Convention on the Suppression of Traffic in Persons and the Exploitation of 
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the Prostitution of Others as well as the Convention on the Elimination of all Forms 
of Discrimination against Women, and has been strengthened through the Optional 
Protocol on Sexual Exploitation, and the 2000 Trafficking Protocol. These elabora- 
tions of the necessary protections reflect the significant increase in the scale and 
nature of abduction, trafficking, and sale of children since the Convention was first 
drafted, aided primarily by the digital environment and rapid globalisation. Article 
35 introduces obligations to adopt all possible political, social, economic, and 
cultural measures to prevent such exploitation, as well as legislative and policy 
measures to criminalise, investigate, and prosecute all perpetrators of crimes of 
exploitation against children, nationally, regionally, and internationally. 

Children and armed conflict are addressed in Article 38, which integrates both 
human rights and international humanitarian law. It was the provision that, during 
the drafting stage, generated the greatest challenge in finding a consensus. The final 
text reflects a compromise that afforded lower levels of protection than many 
members of the Working Group were seeking, particularly in its commitment only 
to prohibit recruitment of children into the armed forces below the age of 15 years. 
Overall, Article 38 requires of States Parties that they ensure compliance with 
international humanitarian law, protect children under the age of 15 from direct 
participation in hostilities, refrain from recruiting children under 15 into armed 
forces, and take measures to protect civilian children affected by armed conflict. 
The Optional Protocol on children and armed conflict, adopted in 2000, strengthens 
these provisions and, furthermore, the Committee consistently argues that States 
Parties should extend the age of protection for all children, including those recruited 
or used as combatants, to 18 years, as elaborated below. 

Article 40 introduces a child rights-based approach to youth justice policy, 
grounded in respect for dignity, best interests, due process, minimum ages of 
criminal responsibility, diversion from the criminal justice system, and reintegration. 
It requires that States Parties establish specialised youth justice systems with a focus 
on rehabilitation and restorative justice rather than retribution and repression. 


Chapter 36 A) 
Article 22: The Right to Protection gag 


for Refugee and Asylum-Seeking Children 


Christian Whalen 


1. State Parties shall take appropriate measures to ensure that a child who is 
seeking refugee status or who is considered a refugee in accordance with 
applicable international or domestic law and procedures shall, whether 
unaccompanied or accompanied by his or her parents or by any other 
person, receive appropriate protection and humanitarian assistance in the 
enjoyment of applicable rights set forth in the present Convention and in 
other international human rights or humanitarian instruments to which the 
said States are Parties. 

2. For this purpose, States Parties shall provide, as they consider appropriate, 
co-operation in any efforts by the United Nations and other competent 
intergovernmental organizations or non-governmental organizations 
co-operating with the United Nations to protect and assist such a child 
and to trace the parents or other members of the family of any refugee child 
in order to obtain information necessary for reunification with his or her 
family. In cases where no parents or other members of the family can be 
found, the child shall be accorded the same protection as any other child 
permanently or temporarily deprived of his or her family environment for 
any reason, as set forth in the present Convention. 
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What Did Children Say? 
‘Provide good nutrition for refugees especially children to ensure their 
growth.’ (Africa). 

“Government should provide shelters or housing for refugees’ and “Equal 
education, health care, etc., for refugees as for other children.’ (Latin America/ 
Caribbean). 

Give assistance to refugees’ parents so that they can improve their financial 
situation to take care of their children. (Africa). 

‘Government should have support for children and their families affected 
by displacement or during migration as refugees, to provide them all neces- 
saries as required by the UN Code of conduct.’ Africa). 


Overview 


Article 22 came about in the drafting of the Convention at a time when international 
law started to distinguish between refugee children and adult refugees (UNHCR, 
Notification to Executive Committee on Refugee Children, cited in Vuctkovi- 
é-Sahovié et al., 2012, pp. 231-232). Consensus on the text of Article 22 was 
found relatively rapidly following Denmark’s initial proposal in 1981, and the 
provision was reworked into its final form in the 1989 Working Group (Detrick 
et al. 1992, pp. 319-329). The provision captures the broad international consensus 
that: 


e refugee children are owed appropriate protection and humanitarian assistance 

e all their rights under the Convention as well as under other international human 
rights treaties and humanitarian law must be upheld 

e States Parties must cooperate with the UN and related agencies to protect and 
assist such children 

e family reunification is a priority obligation of governments serving the best 
interests of refugee children, having particular regard for unaccompanied and 
separated children. 


Article 22 therefore guarantees the substantive application of all Convention 
rights to the particular situation of asylum seeking and refugee children, and also 
guarantees them protection and assistance in advancing their immigration and 
residency status claims and in overcoming the hurdles posed by international 
migration channels, including guarantees of due process (Ceriani Cerandas, 2015, 
p. 342). The particular concern for unaccompanied migrants and tracing and 
reuniting them with their parents is reinforced by Articles 9 and 10, and other 
provisions of the Convention and its protocols, including Articles 38 and 39 and 
the Optional Protocol on children and armed conflict. 

Further to General Comment no. 6, on the Treatment of Unaccompanied and 
Separated Children Outside their Country of Origin, the Committee on the Rights of 
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the Child (the Committee) revisited this topic in a Day of General Discussion in 
2012, which informed two joint General Comments with the Committee of the 
International Convention on the Protection of the Rights of All Migrant Workers 
and Members of Their Families. General Comment no. 22 deals with the General 
Principles regarding the human rights of children in the context of international 
migration (UN Committee on the Protection of the Rights of All Migrant Workers 
and Members of Their Families and UN Committee on the Rights of the Child, 
2017a) and General Comment no. 23 deals with States Parties obligations regarding 
the human rights of children in the context of international migration in countries of 
origin, transit, destination and return (UN Committee on the Protection of the Rights 
of All Migrant Workers and Members of Their Families and UN Committee on the 
Rights of the Child, 2017b). These new statements of the law reinforce how all the 
rights of the child must be upheld for migrant children at every stage of the migration 
journeys and that all decisions affecting them must be informed by the child’s voice 
and determined in accordance with their best interests. 

Article 22’s focus on appropriate protection and humanitarian assistance to 
refugee children and children seeking refugee status is inherently tied to respect 
for children’s rights both in the country of origin and in the country of refuge. It is 
often a violation of the core principles of child rights that may force children and 
their parents to flee persecution and it is all too often the denial of these same rights 
in the country of refuge that inform child rights claims in relation to Article 
22 (Ceriani Cerandas, 2015, p. 338). 

While the framing of Article 22 limits its application to the context of interna- 
tional migration by asylum seeking and refugee children (UNICEF, 2007, p. 311), 
the Committee has urged States Parties to provide assistance and protection to 
internally displaced children (2000, paras. 57, 68, 2006a, paras. 78, 79), consistent 
with the particular needs of these children as outlined by the UN in its Guiding 
Principles on Internal Displacement (Deng et al., 2004). Similarly, the Committee 
has expressed concern regarding States Parties’ failures to take account of the 
particular needs of children as economic migrants (2006b, paras. 68, 69), even 
though they may have no particular claim to protection as refugees fleeing persecu- 
tion within the meaning of the 1951 Refugee Convention or Article 22. 


General Principles 


Article 2 Refugee children or their parents are often forced into migration by 
patterns of discrimination, for example on the basis of ethnic or religious affiliation, 
language, or sexual orientation. All asylum seeking and refugee children are already 
at a disadvantage in relation to their peers and that very status attracts the protection 
of Article 2’s non-discrimination principle (UN Committee on the Rights of the 
Child, 2005a, para. 18). Certain classes of marginalised children are at particular risk 
in migration contexts, for example disabled children, children of minorities, indig- 
enous children, LBGTQ youth, and current and former child soldiers. States Parties 
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must take positive measures to ensure de facto equality of migrant children in host 
societies as well as in the case of children returned to their country of origin 
(UN Committee on the Protection of the Rights of All Migrant Workers and 
Members of Their Families and UN Committee on the Rights of the Child, 2017a, 
paras. 21-26). 


Article 3 The overarching consideration in implementation of child refugee claims 
under Article 22 will always be the best interests of the individual child or children in 
the case (Ceriani Cerandas, 2015, p. 339; Vučković-Šahović et al., 2012, p. 332). 
This basic principle must be respected during all stages of the displacement cycle, 
and decisions at any of these stages must be appropriately documented through a 
formal and rigorous best interests determination (UN Committee on the Protection of 
the Rights of All Migrant Workers and Members of Their Families and UN Com- 
mittee on the Rights of the Child, 2017a, paras. 27-33; UN Committee on the Rights 
of the Child, 2005a, paras. 19-22). The Committee has emphasised in particular that 
‘the best interests of the child should be ensured explicitly through individual 
procedures as an integral part of any administrative or judicial decision concerning 
the entry, residence or return of a child, placement or care of a child, or the detention 
or expulsion of a parent associated with their own migration status’ (UN Committee 
on the Protection of the Rights of All Migrant Workers and Members of Their 
Families and UN Committee on the Rights of the Child, 2017a, paras. 27-33; UN 
Committee on the Rights of the Child, 2005a, paras. 19-22). 


Article 6 The protection of child rights in many states is at its weakest in immigra- 
tion contexts (Harris et al., 2009; van Bueren, 2007, p. 123; Vutkovié-Sahovié et al., 
2012, pp. 165-170), and it is often the denial of the child’s right to maximum 
survival and development that is the major root cause of migration (legal and illegal) 
of children, adolescents, and their parents (Ceriani Cerandas, 2015, p. 338) This 
underscores the importance of appropriate safeguarding of Article 6 rights in 
addressing the root causes of mass migrations of children and families the world 
over. At the same time, children in transit engage in threatening and extremely 
dangerous migration journeys and States Parties have obligations to take special 
measures to protect and assist children. Immigration policies should focus on 
facilitating and regulating mobility rights rather than on repressive detention and 
deportation practices, so as to advance Article 6 rights and not violate them 
(UN Committee on the Protection of the Rights of All Migrant Workers and 
Members of Their Families and UN Committee on the Rights of the Child, 2017a, 
paras. 40—44). The child’s right to optimum development also must inform Article 
22 rights in relation to immigration policy affecting the deportation or detention of a 
child’s parent (UN Committee on the Protection of the Rights of All Migrant 
Workers and Members of Their Families and UN Committee on the Rights of the 
Child, 2017a, para. 44). 


Article 12 Children in migration contexts are vulnerable in relation to their partic- 
ipation rights. They are regularly denied standing and treated as mere dependents of 
adult asylum seekers. The Committee, in its Joint General Comment no. 22, strongly 
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reinforces the States Parties’ obligation to ensure child participation in immigration 
matters affecting both children and their parents, as their best interests will be in play 
in both instances and children often have ‘their own migration projects and 
migration-driving factors’ (UN Committee on the Protection of the Rights of All 
Migrant Workers and Members of Their Families and UN Committee on the Rights 
of the Child, 2017a, paras. 34-39). 


Articles Related or Linked to Article 22 


Article 7 proclaims the child’s right to a name and nationality and to be cared for by 
his or her parents, both aspects of which come into play in every child migration 
journey. 

Article 8 protects children’s right to preserve their name, nationality, identity, 
and family relations and to be reconnected with family if these relations are 
disrupted, as may happen during migration. 

Article 9 establishes the right to not be separated from one’s parents unless it is 
necessary in one’s best interests as determined by competent authorities and there- 
fore intersects with the family reunification principle in Article 22. 

Article 10 establishes the child’s right to family reunification, to be dealt with in a 
positive, humane, and expeditious manner, a right which will almost invariably be 
read jointly with Article 22. 

Article 11 establishes the child’s right to be protected from international abduc- 
tion, another situation which will attract scrutiny in relation to Article 22. 

Article 16 affirms the child’s right to privacy and the inviolability of his or her 
family life, rights which are often jeopardised during child migration journeys. 

Article 20 establishes the child’s right to alternative care if deprived of his or her 
family, as may happen as a result of immigration detention practices. 

Article 21 elaborates the child’s rights in relation to adoption, rights which are 
not diminished by a child’s migrant status. 

Article 35 establishes the child’s right to be protected from abduction, sale, or 
trafficking which may intersect with Article 22 rights in relation to international 
trafficking. 

Article 37 establishes protection of children from deprivation of liberty, except as 
a measure of last resort, including in relation to immigration processes where 
detention of children should be strictly avoided. 

Article 38 asserts the child’s right to protection from early enlistment, and these 
rights may intersect with Article 22 rights of children whose migration journeys 
cross conflict zones. 

Article 39 establishes the right to recovery and reintegration for child victims of 
neglect, exploitation, abuse, torture, cruel treatment, or armed conflict, and migrant 
children may be at higher risk of abuse and their rights to recovery and rehabilitation 
should not be overlooked. 

Optional Protocol on the involvement of children in armed conflict. 
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Optional Protocol on the sale of children, child prostitution and child 
pornography. 


Relevant Instruments 


UN Convention Relating to the Status of Refugees (1951). 

UN Convention relating to the Status of Stateless Persons (1954). 

UN Convention on the Reduction of Statelessness (1961). 

International Covenant on Civil and Political Rights (1966), Articles 12 and 13. 

UN Protocol Relating to the Status of Refugees (1967). 

UN Convention against Torture and Other Cruel, Inhuman or Degrading Treat- 
ment or Punishment (1984). 

UNHCR Refugee Children: Guidelines on Protection and Care (1994). 

UN Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially 
Women and Children, supplementing the United Nations Convention against Trans- 
national Organized Crime (2000). 

UNHCR Inter-agency Guiding Principles on Unaccompanied and Separated 
Children (2004). 

UNHCR Guidelines on International Protection No. 8: Child Asylum Claims 
under Articles 1(A)2 and 1(F) of the 1951 Convention and/or 1967 Protocol relating 
to the Status of Refugees (2009). 

The Geneva convention for the amelioration of the condition of the wounded and 
sick in armed forces in the field (1949), and their Protocols I and II. 

Hague Convention on Protection of Children and Co-operation in Respect of 
Intercountry Adoption (1993). 

European Convention on Human Rights (1950), Protocols 4 and 7 on 
non-expulsion of nationals and foreigners. 

American Convention on Human Rights ‘Pact of San Jose, Costa Rica’ (B-32) 
(1978), Article 22, Freedom of Movement and Residence. 

African Charter on Human and Peoples’ Rights (1981), Article 12, Freedom of 
Movement and Residence. 

African Charter on the Rights and Welfare of the Child (1990), Article 23, appro- 
priate protection and humanitarian assistance for Refugee Children. 


Attributes 


Attribute One: Appropriate Protection and Humanitarian 
Assistance 


The first attribute guarantees to asylum seeking and refugee children the same 
substantive rights as are guaranteed to all children. This is the meaning of 
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‘appropriate protection’ as opposed to ‘special protection’ as first proposed in the 
Travaux Préparatoires (UNICEF, 2007, p. 306). Refugee children are not granted a 
special status under the Convention, but they are not given any lesser status. They are 
to be treated as children first and foremost and not as migrants per se (Ceriani 
Cerandas, 2015, p. 339), in the sense that national immigration policy cannot trump 
child rights. The basic rights to education, health, and child welfare of these children 
needs to be protected to the same extent, and as much as possible, as children who 
are nationals of the host country (Ceriani Cerandas, 2015, p. 339). The criterion of 
humanitarian assistance amplifies the concept of appropriate protection. For exam- 
ple, in addition to mainstreaming refugee children in regular school classrooms, they 
may need therapy to assist with their recovery from traumatic journeys and success- 
ful integration into a new host culture (UNICEF, 2007, p. 306; UN Committee on the 
Rights of the Child, 2005b, para. 42). Humanitarian assistance should avoid dis- 
criminatory consequences as between categories of entrants in family reunification 
cases (UN Committee on the Rights of the Child, 2005c, paras. 63, 64); it should 
avoid detention of children for immigration purposes (UN Committee on the Rights 
of the Child, 2005a, paras. 61-63) and possibly also of their parents (Ceriani 
Cerandas, 2015, pp. 347-348); it should help defend the principle of 
non-deportation of children (Ceriani Cerandas, 2015, pp. 342-343); and reinforce 
the child’s right to preserve his or her family life (Ceriani Cerandas, 2015, 
pp. 348-349; UN Committee on the Rights of the Child, 2005a, paras. 82, 83). 


Attribute Two: Preservation of Rights 


The second attribute preserves the rights of refugee children not only under the 
Convention but under all other international human right treaties and humanitarian 
instruments binding on the relevant States Party. These may include, for many 
governments, the 1951 Refugee Convention, the Convention on the Reduction of 
Statelessness, the Geneva Conventions and the Hague Convention for the Protection 
of Minors, 1961, among others. Careful consideration must be given in interpreting 
and determining claims in relation to Article 22 to the many other public and private 
international law provisions that may bear on the child’s status. 

The United Nations High Commissioner for Refugees has published guidelines in 
relation to child asylum claims that adapt the fear of persecution standard under the 
1951 Refugee Convention and/or its 1967 Protocol to: 


e the specific rights of children, for instance under Articles 9, 19, 24, 27, 37, or 38 

e the manner in which children experience persecution differently than adults and 
may be more susceptible due to their level of maturity, vulnerability, dependency 
or limited coping mechanisms 

e child-specific forms of persecution which must be considered separately from 
forms of persecution to which adults may or may not also be open, and which 
include underage recruitment into armed forces, child trafficking, female genital 
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mutilation, forced or underage marriage, hazardous child labour, forced prostitu- 
tion, family and domestic violence, and child pornography (UN High Commis- 
sioner for Refugees, 2009, paras. 13-18).' 


With respect to unaccompanied and separated children, the Inter-agency Guiding 
Principles on Unaccompanied and Separated Children are especially helpful in 
clarifying priority focus areas for intervening effectively with these vulnerable 
youth, but they should not be interpreted as minimum standards or used to read 
down any of the rights of unaccompanied minors under the Convention. More 
recently, the Office of the High Commissioner for Human Rights developed The 
Principles and practical guidance on the protection of the human rights of migrants 
in vulnerable situations. It provides specific child protection measures for unaccom- 
panied and separated children who do not qualify for international protection as 
refugees and who may need assistance, regardless of their status, and giving primary 
consideration at all times to the best interests of the child (UN High Commissioner 
for Human Rights and Global Migration Group, 2018). 


Attribute Three: Duty to Protect and Assist at National 
and International Level 


The obligation to protect and assist contains a clear duty to provide children with 
appropriate due process rights throughout the several stages of their asylum and 
refugee claims procedures. These would include the child’s right to be heard and 
participate in all the processes determining the child’s residence or immigration 
status, including border admission, deportation, repatriation, detention, alternative 
measures, or placement, including best interest determination processes. It would 
also include the child’s right to an interpreter, a legal representative, and to a 
guardian. Interviews and hearings should be conducted in a child-friendly manner 
and should include similarly child-friendly appeal mechanisms (Vucékovié-Sahovié 
et al., 2012, p. 233). Legal aid should be provided freely to child asylum seekers by 
lawyers trained in child rights and accustomed to working in culturally sensitive 
multidisciplinary teams involving psychologists, social workers and trauma- 
informed care providers (Ceriani Cerandas, 2015, p. 347). 

States Parties’ also have obligations to protect and assist asylum seeking and 
refugee children in cooperation with UN agencies and other international organisa- 
tions. From the outset, the framers of the Convention recognised the pivotal role 
played in this field by the High Commissioner for Refugees, as well as by the several 
organisations involved in the development of the Inter-agency Guiding Principles, 
such as the Red Cross, Save the Children, UNICEF, and World Vision. This 


' With reference to the relationship between the Convention and the larger system of provisions on 
refugee protection, see also ‘Article 22: Refugee Children’ (Pobjoy, 2019, pp. 822-824). 
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cooperation, including with the International Organization for Migration, is partic- 
ularly important in tracing family members, promoting family reunification, and 
monitoring child migration patterns. 


Attribute Four: Best Interests and Family Reunification 
Principles 


Finally, two basic principles should guide each activity with the refugee child: the 
best interests of the child and the principle of family unity (Vučković-Šahović et al., 
2012, p. 232). After extensive field testing, the Commissioner for Refugees adopted, 
in May 2008, its Guidelines on Determining the Best Interests of the Child (United 
Nations High Commissioner for Refugees, 2008). While they are only one reference 
tool in the practitioners’ toolkit, they have helped standardise and provide practical 
guidance in operationalising the best interests principle in child refugee determina- 
tion processes in many states (Ceriani Cerandas, 2015, p. 342). Best interests pro- 
cedures require a holistic child rights-based approach child refugee determination 
processes that factors in human and budget resources, training in children’s rights 
and inter-institutional coordination, drawing upon the cooperation and evidence 
available from countries of origin, transit, and destination (Ceriani Cerandas, 
2015, p. 342). 

Family reunification has to comply with the principle of non-refoulement: a child 
cannot be returned to a country where there are substantial grounds for believing that 
there is a real risk of irreparable harm to the child, either in the country to which 
removal is to be effected or in any country to which the child may subsequently be 
removed (UN Committee on the Rights of the Child, 2005a, para. 27). Family 
reunification should be based on a robust assessment of upholding the child’s best 
interests as a primary consideration and should not be delayed because of a best 
interests procedure, considering family reunification as one aspect, not the sole 
aspect, and with a sustainable reintegration plan and after guaranteeing the child’s 
right to participate in the process (UN Committee on the Rights of the Child, 2005a, 
paras. 79-83). 
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Chapter 37 
Article 35: Prevention of Abduction, Sale, ges 
and Trafficking 


Adem Arkadas-Thibert and Gerison Lansdown 


States Parties shall take all appropriate national, bilateral and multilateral 
measures to prevent the abduction of, the sale of or traffic in children for 
any purpose or in any form. 


What Did Children Say? 
“There should be strong laws against child abduction and trafficking made by 
the government to protect the interest of children.’ (Africa). 

For every child crossing the border, the state must create an administrative 
document for the consent of the child and his or her parents and caregivers. 
(Africa). 

Governments should train special formidable force in executing duties in 
rescuing and rehabilitation of victims and prosecuting perpetrator. (Africa). 

‘Is government encouraging children to speak up about issues?’ (Latin 
America/Caribbean). 
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Overview 


Protection from many forms of exploitation of children, such as intercountry parental 
abduction, adoption for profit, forced labour, sexual exploitation, and military 
recruitment, are covered under the Convention. Article 35 adds an extra layer of 
protection, reinforcing States Parties’ obligation to have preventive measures against 
acts of abduction, traffic, or sale of children, not only across borders but also within 
their jurisdiction. It recognises that States Parties have wide-ranging national, 
bilateral, and multilateral obligations of prevention of all acts that render the child 
into some form of commodity. Therefore, it serves as a supplementary layer of 
protection for children from commercial exploitation. 

Since the Convention was drafted, awareness of all forms of trafficking has 
become much better understood, while the emergence of the digital environment 
has exposed children to significantly greater risks in this regard. The Committee, for 
example, has noted that the globalised online and increasingly mobile world opens 
up new ways to connect with, solicit, and groom children, as well as viewing online 
child sexual abuse via live video streaming, distributing child sexual abuse material, 
and engaging in the sale and sexual exploitation of children in the context of travel 
and tourism (2019, paras. 2-3). In recognition of the need to strengthen protection of 
children, in 2000, the Committee published the Optional Protocol to the Convention 
on the Rights of the Child on the sale of children, child prostitution and child 
pornography, and in 2019, developed guidelines to enable more effective 
implementation (2019). 

The Travaux Préparatoires of the Convention reveal that it was first suggested to 
have one composite article combining Articles 34 (commercial sexual exploitation 
of children), 35, and 36 (all other forms of exploitation) to cover sexual and other 
related forms of exploitation. However, drafting delegates opted for separate articles 
to provide a wider and fail-safe protection for children as the sale or traffic of 
children was wider in scope than that of sexual exploitation (Office of the United 
Nations High Commissioner for Human Rights and Rädda barnen (Society: Swe- 
den), 2007, pp. 723-737). Neither the Travaux Préparatoires nor Article 35 provide 
definitions for abduction of, sale of, or trafficking in children. It has, however, been 
addressed in multiple subsequent international instruments and it is to these other 
instruments that one can turn for more specific definitions. 

Abduction means the removal or the retention of a child in breach of rights of 
custody internationally and within the borders of the States Party.' In the context of 
Article 35, this means any non-familial abductions, as abductions between family 
members would fall under Article 11 (Gallagher, 2019, p. 1362). 

Sale of children means ‘any act or transaction whereby a child is transferred by 
any person or group of persons to another for remuneration or any other consider- 
ation.’ This definition, from the Optional Protocol on the sale of children, child 


'See the full definition in the Convention on the Civil Aspects of International Child Abduction, 
Article 3. 
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prostitution and child pornography, Article 2, clearly interprets sale of children as 
being a form of exploitation. The Committee has recognised that the sale of children 
can be not only for sexual exploitation, but also, for example, for the purposes of 
transfer of organs, engagement in forced labour, and situations in which adoption 
constitutes the sale of children (UN Committee on the Rights of the Child, 2019, 
para. 14). 

Trafficking in persons means the recruitment, transportation, transfer, 
harbouring, or receipt of persons, by means of the threat or use of force or other 
forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a 
position of vulnerability, or of the giving or receiving of payments or benefits to 
achieve the consent of a person having control over another person, for the purpose 
of exploitation. ‘Exploitation shall include, at a minimum, the exploitation of the 
prostitution of others or other forms of sexual exploitation, forced labour or services, 
slavery or practices similar to slavery, servitude or the removal of organs.’ This 
definition, from the Protocol to Prevent, Suppress and Punish Trafficking in Per- 
sons, Especially Women and Children, supplementing the United Nations Conven- 
tion against Transnational Organized Crime, Article 3, has been recognised by the 
Committee and it has acknowledged a number of practices as falling within the scope 
of Article 35, including sexual exploitation, forced and exploitative labour, begging, 
forced and temporary marriage, and domestic servitude. Three aspects (action, 
means, and purpose) must be involved to constitute trafficking (Gallagher, 2019, 
p. 1364). 

In addition, the United Nations Working Group on Contemporary Forms of 
Slavery has recognised forced marriage as a form of contemporary slavery, traffick- 
ing, and sexual exploitation (UN Working Group on Contemporary Forms of 
Slavery, 2003). The African Charter on the Rights and Welfare of the Child includes 
the use of children in all forms of begging in Article 29(b). This is a form of 
exploitation not mentioned in other human rights treaties. 

The Committee has noted that abduction, trafficking, and sale of children are 
linked yet distinct phenomena, but States Parties largely concentrate on trafficking in 
children to deal with these three different forms of commercial exploitation. This 
creates a gap in collection of data and subsequent knowledge for States Parties to 
introduce relevant and targeted measures of prevention (Giammarinaro et al., 2017, 
para. 16). 


General Principles 


Article 2 Every child has the right to be protected from abduction, trafficking, or 
sale. Certain groups of children are more at risk than adults and/or other children, for 
example, children of minority gender or sex identities and orientations, children with 
disabilities, children in institutions, migrant children, children in street situations, 
and children in other vulnerable or marginalised situations (UN Committee on the 
Rights of the Child, 2019, para. 13). The Committee has highlighted the gender 
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dimension of such offences against children and noted that although most victims are 
girls, boys are also vulnerable. Despite this, very few support structures for boys are 
in place (2019, para. 4). States Parties must introduce measures to identify, prevent 
and protect all such children from abduction, sale, or trafficking. 


Article 3 Children’s current and future safety is one of the fundamental tenets of the 
child’s best interests (UN Committee on the Rights of the Child, 2013). Effective 
preventive and protective measures for children must be taken to guarantee the best 
interest of the child. In particular, in criminal justice systems, the best interests of the 
child who is a victim of crimes of abduction, sale, or trafficking must be the primary 
consideration (UN General Assembly, 2001, Article 8, para. 3). This includes 
decriminalisation of children involved as victims or used as instruments in such 
crimes. 


Article 6 All forms of exploitation of children constitute a threat to the fulfilment of 
their right to life, survival, and development (UN Committee on the Rights of the 
Child, 2011, para. 15). 


Article 12 Children, including ‘child victims of physical or psychological violence, 
sexual abuse or other crimes,’ have the right to be heard in any judicial proceedings, 
as victims or subjects, and administrative proceedings, as agents to shape policies 
and actions (UN Committee on the Rights of the Child, 2009, paras. 32, 118-121). 
Children have rights to access information, including life skills and the knowledge to 
protect themselves from exploitation, and seek assistance and justice whenever 
needed. States Parties should seek to include children in the processes of both 
drafting and implementing legislative and policy measures. Consultations with 
children must be carried out in an age-appropriate and gender-sensitive manner by 
adults with the necessary training and resources (UN Committee on the Rights of the 
Child, 2019, para. 12). 


Articles Related or Linked to Article 35 


Article 11 addresses measures to deal with international abductions between family 
members. 

Article 21 protects children from sale in the form of international adoption for the 
purposes of financial gain. 

Article 24(3) requires States Parties to take measures to effectively abolish 
traditional practices, such as child marriage, as a form of sale of or traffic in children, 
which are detrimental to the rights and well-being of children. 

Article 26 requires States Parties to provide children with available, accessible, 
and quality social security in accordance with their circumstances and their care 
providers’ resources, and in so doing reduces the child’s risk of being in a position of 
exploitation. 
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Article 27 requires States Parties to provide the child with adequate living 
conditions for their physical, mental, spiritual, moral, and social development. 
This serves as a preventive and protective measure from abduction, sale, or traffic 
in children. 

Article 32 protects children against trafficking, forced labour, and slavery-like 
working conditions. 

Article 33 protects from the use of children in crimes of illicit substance 
trafficking. 

Article 34 protects from children’s use in the sex trade, in prostitution, in the 
production of pornography, or through forced marriages. 

Article 36 protects from all other forms of exploitation, including those involving 
information and communication technologies. 

Article 38 protects children in conditions of war, where children can be forced to 
become soldiers or servants to armed forces. 

Article 39 requires States Parties to provide the child who is exposed to abduc- 
tion, sale, or trafficking with physical and psychological recovery and social 
reintegration. 

Optional Protocol to the Convention on the Rights of the Child on the involve- 
ment of children in armed conflict, esp. Article 3 (2000). 

Optional Protocol to the Convention on the Rights of the Child on the sale of 
children, child prostitution and child pornography (2000). 


Relevant Instruments 


UN Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially 
Women and Children, supplementing the United Nations Convention against Trans- 
national Organized Crime (2000). 
Hague Convention on the Civil Aspects of International Child Abduction (1980). 
Hague Convention on Protection of Children and Co-operation in Respect of 
Intercountry Adoption (1993), especially Article 1. 
ILO Convention 182, Worst Forms of Child Labour (1999), especially Article 3. 
American Convention on Human Rights ‘Pact of San Jose, Costa Rica’ (B-32) 
(1978), Articles 6 and 19. 
African Charter on Human and Peoples’ Rights (1981), especially Article 5. 
African Charter on the Rights and Welfare of the Child (1990), Article 29. 
Inter-American Convention on International Traffic in Minors (1994). 


374 A. Arkadas-Thibert and G. Lansdown 


Attributes 


Attribute One: National, Bilateral, and Multilateral Measures 
to Prevent Abduction, Traffic, and Sale of Children 


Article 35 provides that States Parties must set up preventive measures to remove 
risk factors of abduction, traffic, and sale of children, including through national, 
bilateral, and multilateral level agreements, in order to address the phenomenon both 
within and beyond the states’ borders. Such agreements should involve state agen- 
cies, law enforcement actors, judicial authorities, and other relevant stakeholders. 

The obligation to prevent abduction, traffic, and sale of children requires that 
measures are undertaken to identify those groups of children likely to be vulnerable, 
as well as addressing the political, social, economic, and cultural root causes of that 
vulnerability. States Parties should provide information and awareness raising of the 
risks for parents, teachers, and other professionals, mandatory education in schools 
on how children can keep safe and protect themselves, including online, and 
effective measures for safe reporting and effective and prompt responses to any 
reports of such harm (UN Committee on the Rights of the Child, 2019, paras. 
37—40). 

Access to legal documentation such as birth certificates, to equality education, 
and strategies to address the particular vulnerabilities of some groups can also serve 
to protect children. States Parties must adopt measures to address both employer and 
consumer demand for cheap labour and goods (Gallagher, 2019, p. 1394). Finally, 
they must undertake regular monitoring and sharing of information about the state of 
children who are exposed to abduction, sale, or trafficking locally, nationally, and 
regionally, together with provision of data or supporting research on the issues 
concerned, and introduce international and national strategies and plans of action 
to eradicate them. 


Attribute Two: Establishing a Protective Legal and Policy 
Framework 


Article 35 requires States Parties to introduce deterrent, preventive, and reactive 
legislation and policies, including criminalising trafficking and related offences, 
together with appropriate sanctions, as well as establishing effective mechanisms 
of investigation and prosecution for the abduction, traffic, or sale of children. The 
Committee has emphasised the importance of appropriately trained law enforcement 
officials for dealing with trafficking in children (2012a, para. 82, 2012b, para. 64). 
The rules for criminal jurisdiction must ensure that perpetrators can be punished 
wherever the offences take place, as required in the Optional Protocol on the sale of 
children, child prostitution and child pornography (UN Committee on the Rights of 
the Child, 2019, pp. 80-89). 
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Prevention efforts, including legislation, must recognise that children exposed to 
abduction, sale, and trafficking are victims, not criminals. The Committee, for 
example, has emphasised that victims of trafficking must not be criminalised solely 
for reasons of their illegal entry or presence in the country’ (2005, para. 62, 2010, 
para. 75, 2016, para. 64 (c)). Where children who are victims of trafficking are 
subsequently detained for the purposes of safeguarding and protection of their rights, 
the conditions under which they are cared for must be governed by their best 
interests and take account of their vulnerability to abuse, victimisation, and further 
violation of their rights (Gallagher, 2019, p. 1383). 

In any criminal proceedings, child victims must be provided with legal represen- 
tation and counselling, interviews must be held without delay and in a child-friendly 
environment, and the child’s privacy and safety must be protected at all times. Any 
decision concerning repatriation should take account of the child’s safety, availabil- 
ity of care, the child’s views, duration of absence from the home country, and the 
child’s right to preservation of identity (UN Committee on the Rights of the Child, 
2005, para. 84). 


Attribute Three: Protection of Survivors/Victims of Abduction, 
Sale and Trafficking 


The priority in respect of Article 35 must be to protect children’s human dignity and 
their rights. As enshrined in Article 39 of the Convention, States Parties must take all 
appropriate measures to promote the recovery and social reintegration of child 
victims (Hodgkin et al., 2007, p. 538). Article 35 also implies that States Parties 
must ensure that survivors or victims of the abduction, traffic, or sale are identified, 
protected, and supported. A comprehensive range of measures are recommended in 
Article 8 of the Optional Protocol on the sale of children, child prostitution and 
child pornography, as well as Articles 6 through 8 of the Protocol to Prevent, 
Suppress and Punish Trafficking in Persons, Especially Women and Children, and 
further elaborated in the Committee Guidelines to the Optional Protocol. The articles 
include measures to ensure privacy and confidentiality, physical safety and protec- 
tion from further harm, access to information, access to justice, being heard effec- 
tively, support for recovery, medical, physical and psychological assistance, 
compensation, and opportunities for repatriation where appropriate. 
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Chapter 38 A) 
Article 38: The Right to Protection from gag 
Armed Conflict 


Gerison Lansdown 


1. States Parties undertake to respect and to ensure respect for rules of 
international humanitarian law applicable to them in armed conflicts 
which are relevant to the child. 

2. States Parties shall take all feasible measures to ensure that persons who 
have not attained the age of 15 years do not take a direct part in hostilities. 

3. States Parties shall refrain from recruiting any person who has not attained 
the age of 15 years into their armed forces. In recruiting among those 
persons who have attained the age of 15 years but who have not attained 
the age of 18 years, States Parties shall endeavour to give priority to those 
who are oldest. 

4. In accordance with their obligations under international humanitarian law 
to protect the civilian population in armed conflicts, States Parties shall take 
all feasible measures to ensure protection and care of children who are 
affected by an armed conflict. 


What Did Children Say? 

‘Children have to be educated on the dangers of armed conflict. A law has to 
be there that would protect children from participating in armed conflict.’ 
(Africa). 
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Children should never be forced to fight in the armed or militia forces, go to 
war or engaged in any conflict. (Africa). 

Useful activities to engage children with rather than having free time to 
engage in those military parties. (Asia-Pacific). 

Awareness workshops for children against recruitment to the armed con- 
flicts and to be a child soldier. (Asia-Pacific). 


Overview 


Article 38 introduces a framework for the protection of children in situations of 
armed conflict, both as civilians and as combatants or recruits to state armed forces 
or non-state armed groups. When drafted, it was unique in introducing international 
humanitarian law into a human rights treaty, thus affording it universal application, 
rather than being applicable only in times of armed conflict (Ang, 2005, p. 10). 
During the drafting process, Article 38 was probably the most contentious of all the 
Convention provisions, with strongly divided opinions on the proposed minimum 
age of recruitment into armed forces, differentiation between recruitment into state 
and non-state forces, age and level of protection from participation in conflicts, and 
the extent of measures demanded of States Parties in providing protection (Office of 
the United Nations High Commissioner for Human Rights and Radda barnen 
(Society: Sweden), 2007, pp. 775-799). Disagreement arose as to whether the 
Working Group charged with drafting the text of the Convention had the mandate 
to review existing standards for protection in international humanitarian law, while 
fears were also expressed that the text might undermine or weaken those existing 
standards (Office of the United Nations High Commissioner for Human Rights and 
Radda barnen (Society: Sweden), 2007, p. 794). Faced with the risk of no provision 
at all, the result was a compromise text affording much lower levels of protection 
than many members of the Working Group were seeking. In response, the Optional 
Protocol on children in armed conflict was later developed to strengthen the stan- 
dards, although it, too, falls short of the protections sought by many working in this 
field. In response, the Paris Principles, published by UNICEF in 2007, affirm that 
most child protection actors will continue to press for the raising of the age of 
recruitment or use of children to 18 years in all cases (UNICEF, 2007). 

In summary, Article 38 requires of States Parties that they ensure compliance with 
international humanitarian law, protect children under the age of 15 from direct 
participation in hostilities, refrain from recruiting children under 15 into armed 
forces, and take measures to protect civilian children affected by armed conflict. 
The Optional Protocol on armed conflict strengthens these provisions by raising the 
voluntary recruitment age to 16 years, and encouraging further raising of that age, 
prohibiting compulsory recruitment under 18 years, as well as any recruitment under 
18 years by armed groups, and imposing obligations on States Parties to ensure that 
children under 18 do not directly participate in hostilities (UN General Assembly, 
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2001, paras. 1—4). It is important to note that the Committee highlights the com- 
plexity of addressing children’s rights in situations of conflict and insists that States 
Parties have obligations to take measures to secure all the rights of children within 
their jurisdiction during such times, with no differentiation between child civilians or 
combatants, thus affirming the human rights principle of universality (Ang, 2005, 
p. 29; UN Committee on the Rights of the Child, 1992, para. 62 (d)).! Furthermore, 
the Convention is not subject to derogation in time of public emergency (Ang, 2005, 
p. 59; Hodgkin et al., 2007, p. 573; UN Committee on the Rights of the Child, 1992, 
para. 67). 


General Principles 


Article 2 All children suffer from exposure to armed conflict, but the Committee 
has highlighted the vulnerability of girls to systemic and serious sexual violence and 
sexual slavery in this context and urges States Parties to take measures to address the 
specific needs of formerly recruited girls in programmes of recovery and reintegra- 
tion.” In this regard, no differentiation must be made between children who have 
been recruited or used and those who have not (UNICEF, 2007, para. 3.3). Discrim- 
ination and exclusion also result in children with disabilities being disproportion- 
ately vulnerable to violence, exploitation, and sexual abuse (UN High Commissioner 
for Refugees, 2003). The severity of the problems faced by children with disabilities 
led to the development of guidelines by the UNHCR to highlight the risks, 
strengthen protection and encourage States Parties to provide appropriate support 
(UN Executive Committee of the UNHCR Programme, 2010, Chap. III A). 


Article 3 All measures to protect children from participation in or exposure to the 
consequences of armed conflict are premised on the recognition that so doing is in 
their best interests and must be determined by those best interests (UNICEF, 2007, 
para. 3.4). 


Article 6 Children’s exposure to armed conflict either as a civilian or combatant 
intensifies risk to optimum development, as well as loss of life. It potentially places 
at risk the realisation of all rights. Article 38 and the OPAC are drafted, although 
arguably inadequately, to seek to provide the maximum possible protection to enable 
children to live and thrive even in situations of armed conflict. Programmes and 
policies intended to benefit children associated with armed forces or armed groups 
should be informed by a child development perspective. Furthermore, in accordance 
with Article 37, capital punishment or imprisonment for life without possibility of 
release shall never be used against any person who is proved to have committed an 


'See also, for example, Concluding observations: Cambodia (2000a, para. 48). 


See, for example, concluding observations for Colombia, (2015, para. 65) and Democratic 
Republic of Congo (2017a, para. 48). 
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offence against international or domestic criminal law while under 18 years of age 
(UNICEF, 2007, para. 3.9, 3.10). 


Article 12 The Committee has consistently recommended that children must be 
involved in the development of all legislation, policies, and programmes that affect 
them (2009, para. 27, 2016a, para. 23). It has stressed the imperative to involve 
children in peace movements, programmes of non-violent conflict resolution, resil- 
ience building, and peace processes (2015, para. 65, 2016a, para. 82). 


Articles Related or Linked to Article 38 


Article 7, as children who are not registered at birth or subsequently are more 
vulnerable to underage recruitment into state armed forces or armed groups. 

Article 8, as children caught up in armed conflict are at risk of loss of identity 
through loss of relevant papers. 

Article 10 provides for the right to reunification in context of separation from 
families during or following armed conflict. 

Article 11, as armed conflict can increase the risk of illicit transfer of children. 

Article 13, since rights to freedom of expression may be curtailed in situations of 
armed conflict. 

Article 15, as the right to peaceful of assembly may be curtailed in situations of 
armed conflict. 

Article 19, as children affected and/or involved in armed conflicts are more at risk 
of experiencing neglect, violence, and abuse. 

Article 22 applies as children may need to seek refugee status in situations of 
conflict. 

Article 23, since armed conflict both places children at risk of experiencing 
disabling injuries and those who have a disability are at greater risk. 

Article 24, as the right to health is potentially jeopardised in situations of conflict. 

Article 28, since protecting the right to education needs to be prioritised in 
situations of armed conflict. 

Article 29, since preparation for life in spirit of peace takes on added significance 
in both mitigating risk of conflict and promoting peace post-conflict. 

Article 31, as exercising the right to play and leisure affords children opportuni- 
ties to escape and heal in the context of the traumatic experiences of armed conflict. 

Article 32, as forcible recruitment into armed forces or groups constitutes a 
prohibited form of worst child labour. 

Article 34, since children, especially girls, can be exposed to sexual violence and 
exploitation in situations of armed conflict, both as civilians and as conscripts into 
armed forces or groups. 

Article 35, since, in armed conflict, children are more at risk to be abducted, 
trafficked, or sold for various purposes including recruitment into armed groups. 


38 Article 38: The Right to Protection from Armed Conflict 383 


Article 36, as armed conflict renders children vulnerable to all forms of 
exploitation. 

Article 37, as children can be subjected to torture, and other forms of cruel, 
inhuman and degrading treatment in situations of conflict, both as civilians and as 
conscripts into armed forces or groups. 

Article 39, as children must be provided with opportunities to achieve physical 
and psychological recovery and reintegration, both after release from recruitment 
into armed forces and direct experience of conflict as a civilian. 

Article 40, since there is no consensus at the international level as to the 
appropriate minimum age for prosecution of child soldiers. 

Optional Protocol to the Convention on the Rights of the Child on the involve- 
ment of children in armed conflict (OPAC), 2000 


Relevant Instruments 


A significant number of instruments contribute to the body of international and 
regional humanitarian and human rights law, and impact on the rights of children in 
the context of armed conflict. The following are the most relevant. 

UN Declaration of the Rights of the Child (1959) Principle 8. 

International Covenant on Civil and Political Rights (1966), Article 24. 

UN Declaration on the Protection of Women and Children in Emergency and 
Armed Conflict (1974). 

UN Convention on the Prohibition of the Use, Stockpiling, Production and 
Transfer of Anti-Personnel Mines and on their Destruction (Ottawa Convention or 
the Anti-Personnel Mine Ban Treaty) (1997). 

UNICEF Principles and guidelines on children associated with armed forces or 
armed groups (Paris principles) (2007). 

The Geneva Convention for the amelioration of the condition of the wounded and 
sick in armed forces in the field (1949), the Fourth Convention, the later (1977) 
Additional Protocol One to Geneva Conventions, dealing with international conflicts 
and in particular Article 77 and 78 that introduce specific protection to children, and 
the later (1977) Additional Protocol Two to the Geneva convention, dealing with 
non-international conflicts, and in particular Article 4 on special measures for 
children. 

ILO Convention 182, Worst Forms of Child Labour (1999), forced recruitment of 
children is defined as a worst form of child labour. 

African Charter on the Rights and Welfare of the Child (1990), Article 22 estab- 
lishes age 18 as minimum for all compulsory recruitment and participation in 
hostilities. 

Rome Statute of International Criminal Court (1998) establishes as war crimes: 
enlistment and use of persons under age 15 a war crime, attacks on schools and 
hospitals, rape and other forms of violence against children. 
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Attributes 


Attribute One: Respect for International Humanitarian Law 
Applicable to the Child 


It is important to note that humanitarian law, which comprises Hague law, dealing 
broadly with use of weapons, and Geneva law that serves to protect those affected by 
conflict, only applies during the period of an armed conflict.? Furthermore, the 
Geneva Conventions and protocols only extend protection to those who do not 
take part in hostilities and therefore provide no protection for children recruited or 
used as combatants. It therefore contrasts, and is, to some extent, in tension with 
Article 38, paragraph | (and indeed, the Convention in its entirety), which applies to 
all children under 18 years, consistent with Article 1, whether civilian or combatants. 
This is a complex arena of law, but the Committee has sought to address it, by 
arguing that Article 41 of the Convention asserts that States Parties must always 
apply the norms most conducive to the rights of the child, whether in applicable 
international law or national legislation (1992, para. 75 (e)).4 

Article 38 applies to both internal and external conflicts. It requires States Parties 
to both respect and ensure respect for international humanitarian law applicable to 
children and provides the framework for effective monitoring of compliance with 
Article 38, together with relevant provisions of international humanitarian law. 
Paragraph | imposes an obligation on States Parties to respect the law, including 
in contexts where other parties to a conflict are not signatories to it (Kupreskié et al. 
(IT-95-16), 2000), and the obligation to ensure respect includes the regulation of 
behaviour of non-state actors such as armed groups, or rebel forces (de Detrick, 
1999, p. 651). The Committee has also argued that the obligation extends to 
paramilitary groups and private companies (2001a, para. 6, 2004a, para. 71 (d)). 
Together they have been interpreted to require establishment of minimum ages for 
recruitment, dissemination of information on humanitarian law, provision of training 
programmes on the rights of the child, and implementation of penal obligations 
under international humanitarian law for breaches of the Geneva Conventions (1998, 
para. 14, 2017b, para. 67). The Committee has given a high priority to challenging 
impunity, recommending establishment of judicial mechanisms to deal with gross 
violations, and making sanctions widely known (2000b, para. 45). It has also called 
for States Parties to amend their penal law in order to provide for the exercise of 
extraterritorial jurisdiction for the offences committed by or against a citizen of the 
States Party (2010, para. 26). In its guidelines for OPAC, the Committee seeks 
detailed information on sanctions in force, their scope and the extent of their 


See ‘The Geneva Conventions of 1949 and their Additional Protocols’ (International Committee 
of the Red Cross, 2010). 


“See also ‘The Rights of Children in Armed Conflict’ (Tobin & Drumbl, 2019, pp. 1511-1514) for 
a fuller discussion of the relationship between international humanitarian law and human rights law. 
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application and implementation (2007a, paras. 20-26). It also calls for states to 
become parties to all relevant instruments (2007a, para. 22). 


Attribute Two: Age Limits on Participation in Hostilities 


Article 38 must be applied with regard to international humanitarian law, as well as 
the provisions of OPAC. However, the protected age for participation in hostilities 
and the nature and scope of protection varies significantly in the different 
instruments. 

Article 38 paragraph 2 introduces 15 years as the minimum age for direct 
participation in hostilities. This is amended by OPAC which demands ‘all feasible 
measures’ to ensure that children under age 18 in the armed forces do not take a 
direct part in hostilities but provides stronger protection in respect of armed groups 
which are prohibited from allowing any participation of children under 18 years. “All 
feasible measures’ is a weak requirement that does not appear elsewhere in interna- 
tional human rights language and there is no clear definition of its meaning. 
However, despite the limitations of Article 38 and OPAC, the Committee has 
consistently pressed States Parties to employ 18 years as the minimum age for any 
participation in hostilities (2017a, para. 48). Their focus is on determining outcomes 
(whether any actual participation has taken place) rather than processes (what 
feasible measures have been adopted to preclude participation of persons under 
age 18). 

Further complexities arise in respect of defining direct participation in hostilities. 
There is consistency in the interpretation of the concept of hostilities, which are 
commonly understood to describe acts of war intended to hit personnel and facilities 
of an opposing armed force, including preparations for and return from combat 
(International Committee of the Red Cross, 1987). In addition, a consensus exists 
that any participation is understood to be judged objectively and not in relation to the 
will or choice of the child in question (Ang, 2005, p. 36). However, the definition of 
‘direct participation’ in hostilities is less clear. A higher standard applies in the 
Additional Protocols, which prohibit any participation by children in hostilities. The 
associated commentaries make clear that the intention was to keep all children away 
from all hostilities in every way (Ang, 2005, p. 38). The International Criminal Court 
appears to limit the definition to actual fighting, which narrows the scope and thereby 
allows for a far wider range of permitted activities on the part of children. Many 
types of indirect participation can expose children to significant risk, for example, 
engagement as messengers, spies, or porters. Again, the position of the Committee 
has been unambiguous, as it presses States Parties to ensure neither direct or indirect 
participation of any children under 18 years, and welcomes commitments from 
States Parties to adopt such policies (2004b, paras. 81-82, 2005a, paras. 69-70, 
2005b, para. 82, 2005c, paras. 65—66). 
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Attribute Three: Age of Recruitment 


As noted above, different standards prevail in different relevant instruments regard- 
ing age of recruitment. Article 38 prohibits recruitment of children under the age of 
15 years and this prohibition applies to compulsory, forced, and voluntary recruit- 
ment (Ang, 2005, p. 50). Under International Labour Organization 182 and OPAC, 
compulsory or forced recruitment under age 18 is prohibited, and OPAC requires 
States Parties to raise the minimum age for voluntary recruitment to 16 years, and 
further urges States Parties to raise it to 18 years, taking into account that the 
Convention affords special protection for all children (UN General Assembly, 
2001, Annex I, Article 3, para 1). It also prohibits any recruitment of persons 
under 18 by armed groups. 

In respect of recruiting children aged between 15 and 18 years, Article 38 requires 
States Parties to endeavour to give priority to those who are oldest. This relatively 
weak formulation imposes an obligation merely of conduct, not of result. However, 
the commentaries to the Additional Protocols argue that the concept of ‘endeavour’ 
points to a duty, which can be extended by implication to the implementation of 
Article 38, to establish a system guaranteeing the obligation to apply the priority rule 
(Ang, 2005, p. 57). In any case, the Committee has made clear that it seeks an end to 
all recruitment of persons under 18 years old in all contexts, and consistently presses 
States Parties to take measures to achieve that objective (1992, para. 61 et seq, 
2016b, para. 85, 2017a, para. 48, 2017c, para. 9). It also presses States Parties to take 
measures to de-mobilise children already recruited and to facilitate their recovery 
and reintegration (2017d, para. 38). 


Attribute Four: All Feasible Measures of Care and Protection 


Article 38, paragraph 4, requires States Parties to take all feasible measures to ensure 
protection and care for civilian children in accordance with obligations under 
international humanitarian law. Notably child combatants are excluded. General 
protection measures elaborated in international humanitarian law, such as the 
Geneva Conventions and their Additional Protocols, require humane treatment, 
including respect for life and physical and moral integrity, and they forbid coercion, 
corporal punishments, torture, collective penalties, and reprisals. Additional specific 
protections are afforded to children including, for example, the right to care and aid, 
family unity, special care for orphans or separated children, education, special 
treatment for children deprived of their liberty, and a prohibition on the death 
penalty. These provisions represent a considerable overlap with rights embodied in 
the Convention and the approach of the Committee is to identify violations in terms 
of all the applicable Convention articles, including the right to education. In relation 
to Article 38 paragraph 4, the Committee asserts education to be a core obligation in 
situations of emergency in light of its significance as a measure of physical, 
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psychological, and cognitive protection (2008, para. 29), and also regularly raises 
States Parties’ compliance with the Ottawa Convention on Landmines, urging action 
on de-mining, prevention, and rehabilitation for victims, as well as advocating 
ratification (2006, para. 69, 2007b, paras. 23, 78). 

The formulation of ‘all feasible measures’ represents a considerable weakening of 
the provisions in the Geneva Conventions and Additional Protocols, which employ 
unambiguous language such as ‘shall take all necessary steps’ (Ang, 2005, p. 62). 
The Committee has taken a clear position on this, consistently employing stronger 
terms with which to press States Parties into action and demanding more than the 
strict letter of Article 38, paragraph 4, would indicate. For example, a formulation 
has been used stating that States Parties should ‘at all times ensure respect for human 
rights and humanitarian law aimed at the protection and care of children in armed 
conflict’ (UN Committee on the Rights of the Child, 2000c, para. 49, 2000d, para. 
64, 2001b, para. 57 (a)). 

With regards to the rights of children who are alleged to have committed offences, 
Articles 37 and 40, taken together with the United Nations rules and guidelines on 
juvenile justice and the Committee’s General Comments no. 6 and no. 10, make 
clear that, although such children may be held accountable for crimes, any hearings 
to determine responsibility must be fair and entirely separate from the adult justice 
system and that the subsequent treatment of the child must be focused on achieving 
their rehabilitation, with deprivation of liberty used only as a last resort for the 
shortest appropriate time. 


References 


Ang, F. (2005). A Commentary on the United Nations Convention on the Rights of the Child, Article 
38: Children in Armed Conflicts. A Commentary on the United Nations Convention on the 
Rights of the Child, Article 38: Children in Armed Conflicts. Brill Nijhoff. Retrieved November 
29, 2020, from https://brill.com/view/title/1 1620 

de Detrick, S. L. (1999). A Commentary on the United Nations Convention on the Rights of the 
Child. Brill Nijhoff. Retrieved November 6, 2020, from https://brill.com/view/title/10630 

Hodgkin, R., Newell, P., & UNICEF. (2007). Implementation handbook for the convention on the 
rights of the child (3rd ed.). : UNICEF. Retrieved September 21, 2020, from https:// 
digitallibrary.un.org/record/620060?In=en 

International Committee of the Red Cross. (1987). Commentary on the Additional Protocols of 
8 June 1977 to the Geneva Conventions of 12 August 1949. International Committee of the Red 
Cross. Retrieved November 29, 2020, from https://www.icrc.org/en/publication/0421- 
commentary-additional-protocols-8-june-1977-geneva-conventions- 12-august-1949 

International Committee of the Red Cross. (2010, October 29). The Geneva conventions of 1949 
and their additional protocols. International Committee of the Red Cross. Retrieved November 
29, 2020, from https://www.icrc.org/en/war-and-law/treaties-customary-law/geneva- 
conventions 

KupreSkic, M., et al. (2000). (IT-95-16) (International Criminal Tribunal for the former Yugoslavia 
(ICTY) 14 January 2000). Retrieved November 29, 2020, from https://www.icty.org/case/ 
kupreskic 


388 G. Lansdown 


Office of the United Nations High Commissioner for Human Rights & Rädda barnen (Society: 
Sweden). (2007). Legislative history of the convention on the rights of the child. New York: 
United Nations. Retrieved from https://digitallibrary.un.org/record/602462?In=en 

Tobin, J., & Drumbl, M. A. (2019). Article 38: The rights of children in armed conflict. In J. Tobin 
(Ed.), The UN convention on the rights of the child: A commentary (pp. 1503-1560). Oxford 
University Press. 

UN Committee on the Rights of the Child. (1992). Report adopted by the Committee at its 46th 

Meeting on 9 October 1992, CRC/C/10. UN. Retrieved November 29, 2020, from http:// 

digitallibrary.un.org/record/197134 

UN Committee on the Rights of the Child. (1998). Concluding observations: Iraq, October 

26, 1998, CRC/C/15/Add.94. UN. Retrieved November 29, 2020, from http://digitallibrary.un. 

org/record/265317 

UN Committee on the Rights of the Child. (2000a). Concluding observations: Cambodia, June 

28, 2000, CRC/C/15/Add.128. UN. Retrieved November 29, 2020, from http://digitallibrary.un. 

org/record/424986 

UN Committee on the Rights of the Child. (2000b). Concluding observations: Sierra Leone, 

February 24, 2000, CRC/C/15/Add.116. UN. Retrieved November 29, 2020, from http:// 

digitallibrary.un.org/record/414185 

UN Committee on the Rights of the Child. (2000c). Concluding observations: Armenia, February 

24, 2000, CRC/C/15/Add.119. UN. Retrieved November 7, 2020, from http://digitallibrary.un. 

org/record/415621 

UN Committee on the Rights of the Child. (2000d). Concluding observations: India, February 

23, 2000, CRC/C/15/Add.115. Retrieved October 11, 2020, from https://digitallibrary.un.org/ 

record/412551?In=en 

UN Committee on the Rights of the Child. (2001a). Concluding observations: Democratic Republic 

of the Congo, July 9, 2001, CRC/C/15/Add.153. UN. Retrieved November 29, 2020, from http:// 

digitallibrary.un.org/record/45 1937 

UN Committee on the Rights of the Child. (2001b). Concluding observations: Bhutan, July 9, 2001, 

CRC/C/15/Add.157. UN. Retrieved November 29, 2020, from http://digitallibrary.un.org/ 

record/45 1942 

UN Committee on the Rights of the Child. (2004a). Concluding observations: Indonesia, February 

26, 2004, CRC/C/15/Add.223. UN. Retrieved November 29, 2020, from http://digitallibrary.un. 

org/record/530584 

UN Committee on the Rights of the Child. (2004b). Concluding observations: Myanmar, June 

30, 2004, CRC/C/15/Add.237. UN. Retrieved Occtober 26, 2020, from http://digitallibrary.un. 

org/record/536569 

UN Committee on the Rights of the Child. (2005a). Concluding observations: Algeria, October 

12, 2005, CRC/C/15/Add.269. Retrieved October 24, 2020, from https://digitallibrary.un.org/ 

record/570473?In=en 

UN Committee on the Rights of the Child. (2005b). Concluding observations: Nepal, September 

1, 2005, CRC/C/15/Add.261. Retrieved Octobber 11, 2020, from https://digitallibrary.un.org/ 

record/569886?In=en 

UN Committee on the Rights of the Child. (2005c). Concluding observations: Uganda, November 

23, 2005, CRC/C/UGA/CO/2. UN. Retrieved November 6, 2020, from http://digitallibrary.un. 

org/record/570558 

UN Committee on the Rights of the Child. (2006). Concluding observations: Lebanon, June 

8, 2006, CRC/C/LBN/CO/3. Retrieved October 11, 2020, from https://digitallibrary.un.org/ 

record/580379?In=en 

UN Committee on the Rights of the Child. (2007a). Revised guidelines regarding initial reports to 
be submitted by States Parties under Article 8, para. 1, of the Optional Protocol to the 
Convention on the Rights of the Child on Involvement of Children in Armed Conflict, September 
2007, CRC/C/OPAC/2. UN. Retrieved November 29, 2020, from http://digitallibrary.un.org/ 
record/635885 


38 Article 38: The Right to Protection from Armed Conflict 389 


UN Committee on the Rights of the Child. (2007b). General Comment No. 9 (2006) The rights of 

children with disabilities, November 13, 2007, CRC/C/GC/9. Retrieved October 12, 2020, from 

https://digitallibrary.un.org/record/59389 1 ?In=en 

UN Committee on the Rights of the Child. (2008). Day of general discussion: The right of the child 

to education in emergency situations. UN. Retrieved December 20, 2020, from https://www. 

ohchr.org/EN/HRBodies/CRC/Pages/DiscussionDays.aspx 

UN Committee on the Rights of the Child. (2009). General Comment No. 12 (2009) The right of the 

child to be heard, July 20, 2009, CRC/C/GC/12. Retrieved October 12, 2020, from https:// 

digitallibrary.un.org/record/67 1444 ?In=en 

UN Committee on the Rights of the Child. (2010). Concluding observations: Sierra Leone, under 
article 8 of the Optional Protocol to the Convention on the Rights of the Child on the 
Involvement of Children in Armed Conflict, Cotber 14, 2010, CRC/C/OPAC/SLE/CO/1. 
UN. Retrieved November 29, 2020, from http://digitallibrary.un.org/record/692399 

UN Committee on the Rights of the Child. (2015). Concluding observations: Colombia, March 

6, 2015, CRC/C/COL/CO/4-5. UN. Retrieved November 29, 2020, from http://digitallibrary.un. 

org/record/789737 

UN Committee on the Rights of the Child. (2016a). General Comment No. 20 (2016) on the 

implementation of the rights of the child during adolescence, December 6, 2016, CRC/C/GC/20. 

Retrieved October 12, 2020, from https://digitallibrary.un.org/record/855544?In=en 

UN Committee on the Rights of the Child. (2016b). Concluding observations: United Kingdom, 

July 12, 2016, CRC/C/GBR/CO/S. UN. Retrieved November 15, 2020, from http:// 

digitallibrary.un.org/record/835015 

UN Committee on the Rights of the Child. (2017a). Concluding observations: Democratic Republic 

of the Congo, February 28, 2017, CRC/C/COD/CO/3-5. UN. Retrieved November 29, 2020, 

from http://digitallibrary.un.org/record/1311372 

UN Committee on the Rights of the Child. (2017b). Concluding observations: Central African 

Republic, March 8, 2017, CRC/C/CAF/CO/2. UN. Retrieved November 14, 2020, from http:// 

digitallibrary.un.org/record/1311376 

UN Committee on the Rights of the Child. (2017c). Concluding observations: United States of 
America, under article 8 (1) of the Optional Protocol to the Convention on the Rights of the 
Child on the Involvement of Children in Armed Conflict, July 11, 2017, CRC/C/OPAC/USA/CO/ 
3-4. UN. Retrieved November 29, 2020, from http://digitallibrary.un.org/record/13 11404 

UN Committee on the Rights of the Child. (2017d). Concluding observations: Lebanon, June 
22, 2017, CRC/C/LBN/CO/4-5. UN. Retrieved November 6, 2020, from http://digitallibrary.un. 
org/record/1311380 

UN Executive Committee of the UNHCR Programme. (2010). Report of the 61st session of the 
Executive Committee of the High Commissioner’s Programme, A/AC.96/1095. UN. Retrieved 
November 29, 2020, from http://digitallibrary.un.org/record/697 102 

UN General Assembly. (2001). Optional protocols to the Convention on the Rights of the Child on 
the involvement of children in armed conflict and on the sale of children, child prostitution and 
child pornography, A/RES/54/263. UN. Retrieved November 29, 2020, from http:// 
digitallibrary.un.org/record/416571 

UN High Commissioner for Refugees. (2003). Sexual and gender-based violence against refugees, 
returnees and internally displaced persons: Guidelines for prevention and response. UN High 
Commissioner for Refugees. Retrieved November 29, 2020, from http://digitallibrary.un.org/ 
record/532805 

UNICEF. (2007). Principles and guidelines on children associated with armed forces or armed 

groups (Paris principles). Retrieved November 29, 2020, from https://www.unicef.org/mali/en/ 

reports/paris-principles 


390 G. Lansdown 


Open Access This chapter is licensed under the terms of the Creative Commons Attribution 4.0 
International License (http://creativecommons.org/licenses/by/4.0/), which permits use, sharing, 
adaptation, distribution and reproduction in any medium or format, as long as you give appropriate 
credit to the original author(s) and the source, provide a link to the Creative Commons license and 
indicate if changes were made. 

The images or other third party material in this chapter are included in the chapter's Creative 
Commons license, unless indicated otherwise in a credit line to the material. If material is not 
included in the chapter's Creative Commons license and your intended use is not permitted by 
statutory regulation or exceeds the permitted use, you will need to obtain permission directly from 
the copyright holder. 


Chapter 39 A) 
Article 40: The Rights in the Juvenile gag 
Justice Setting 


Roberta Ruggiero 


1. States Parties recognize the right of every child alleged as, accused of, or 
recognized as having infringed the penal law to be treated in a manner 
consistent with the promotion of the child’s sense of dignity and worth, 
which reinforces the child’s respect for the human rights and fundamental 
freedoms of others and which takes into account the child’s age and the 
desirability of promoting the child’s reintegration and the child’s assuming 
a constructive role in society. 

2. To this end, and having regard to the relevant provisions of international 
instruments, States Parties shall, in particular, ensure that: 


(a) No child shall be alleged as, be accused of, or recognized as having 
infringed the penal law by reason of acts or omissions that were not 
prohibited by national or international law at the time they were 
committed; 

(b) Every child alleged as or accused of having infringed the penal law has 
at least the following guarantees: 


(i) To be presumed innocent until proven guilty according to law; 

Gi) To be informed promptly and directly of the charges against him 
or her, and, if appropriate, through his or her parents or legal 
guardians, and to have legal or other appropriate assistance in the 
preparation and presentation of his or her defence; 
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(ii) To have the matter determined without delay by a competent, 
independent and impartial authority or judicial body in a fair 
hearing according to law, in the presence of legal or other appro- 
priate assistance and, unless it is considered not to be in the best 
interest of the child, in particular, taking into account his or her 
age or situation, his or her parents or legal guardians; 

(iv) Not to be compelled to give testimony or to confess guilt; to 
examine or have examined adverse witnesses and to obtain the 
participation and examination of witnesses on his or her behalf 
under conditions of equality; 

(v) Ifconsidered to have infringed the penal law, to have this decision 
and any measures imposed in consequence thereof reviewed by a 
higher competent, independent and impartial authority or judicial 
body according to law; 

(vi) To have the free assistance of an interpreter if the child cannot 
understand or speak the language used; 

(vii) To have his or her privacy fully respected at all stages of the 
proceedings. 


3. States Parties shall seek to promote the establishment of laws, procedures, 
authorities and institutions specifically applicable to children alleged as, 
accused of, or recognized as having infringed the penal law, and, in 
particular: 


(a) The establishment of a minimum age below which children shall be 
presumed not to have the capacity to infringe the penal law; 

(b) Whenever appropriate and desirable, measures for dealing with such 
children without resorting to judicial proceedings, providing that 
human rights and legal safeguards are fully respected. 


4. A variety of dispositions, such as care, guidance and supervision orders; 
counselling; probation; foster care; education and vocational training 
programmes and other alternatives to institutional care shall be available 
to ensure that children are dealt with in a manner appropriate to their well- 
being and proportionate both to their circumstances and the offence. 


What Did Children Say? 

“There should be visits in cells, do activities to know the rights because the 
children there are already stressed. A real human that walks around the cells.’ 
(Western Europe/Other). 


(continued) 
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Government to build a training camp where child who may be convicted, 
sentenced for short time will do their time in prison and by the end of their jail 
term, and they will come out as a changed person. They need government to 
provide them with trained and qualify lawyers that will be looking into the 
case of juvenile. (Africa). 


Overview 


Article 40 imposes a child rights-based approach to juvenile criminal justice, with 
the objective of setting up a comprehensive and autonomous juvenile justice policy. 
Based on the General Comment no. 24, this policy should establish the minimum 
age of criminal responsibility and include measures to prevent children’s offending 
behaviour. It should also focus upon the rehabilitation and reintegration of children 
in conflict with the law into society (UN Committee on the Rights of the Child, 
2007a, paras. 2, 3, 10, 2019, paras. 17, 22,28; van Bueren, 2005, pp. 1-3). With the 
adoption of Article 40, the concept of the child’s well-being and best interests 
become aspects of basic concern in the administration of juvenile justice. The 
specific physical, psychological, development, and educational needs of the child 
justify this requirement for a specialised juvenile justice system and the replacement 
of the traditional objectives of criminal justice repression and retribution, with 
‘rehabilitation and restorative justice objectives’ (UN Committee on the Rights of 
the Child, 2007a, paras. 2-3, 10, 2019, paras. 22, 28). 

Article 40 concerns the rights of all children alleged as, accused of, or recognised 
as having infringed the penal law, from the moment a complaint is made, through the 
investigation phase, the arrest, and the accusation, to the pre-trial period, the trial, 
and the sentence (Hodgkin et al., 2007, p. 601). Based on its experience in reviewing 
the States Parties’ performance, the Committee has indicated that even though 
detailed attention is paid to the rights of children and many efforts are undertaken 
to establish juvenile justice systems in compliance with the Convention, there is still 
a long way to go. Progress is needed in relation to: 


e respect and enforcement of procedural rights 

e development and implementation of measures for dealing with children in con- 
flict with the law without resorting to judicial proceedings (diversion) 

e use of deprivation of liberty only as a measure of last resort 

e setting up of comprehensive juvenile justice policy and the undertaking of 
measures meant to prevent children from coming into conflict with the law 

e systemic gathering of comprehensive statistical data in this field (UN Committee 
on the Rights of the Child, 2007a, paras. 2-3; van Bueren, 2005, pp. 1-3). 
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Article 40 provides a list of minimum guarantees for the child and identifies a 
series of States Parties’ obligations meant to ensure the fulfilment of these guaran- 
tees. Even though the Convention is a holistic treaty, there are two other Articles 
dedicated to children in contact with the criminal justice system: Article 37 and 
Article 39, which extend the protection enshrined by Article 40. Article 37 bans the 
death penalty and life imprisonment ‘without the possibility of release’ and requires 
that any deprivation of liberty must be used as a last resort and for the shortest 
appropriate time. Article 39 requires States Parties to adopt ‘measures to promote 
physical and psychological recovery and reintegration of child victims’ (Hodgkin 
et al., 2007, p. 601). 

The final version of Article 40 codifies the core elements of the United Nations 
Standard Minimum Rules for the Administration of Juvenile Justice (The Beijing 
Rules). The initial draft of the article was less ambitious and merely reproduced the 
texts of the pre-existing international standards dealing with the administration 
of justice. However, the drafters of the Convention realised they had the opportunity 
of strengthening the attention on children’s rights in justice administration and of 
raising the status of The Beijing Rules (soft-law provisions) (van Bueren, 2005, 
p. 5). 

In comparison with related international human rights treaties, many of the pro- 
visions contained in Article 40 are de novo. In other words, they mirror the content of 
other treaties, but with a stronger child rights approach. This is particularly evident 
for the following issues as main principles of the juvenile justice system. (van 
Bueren, 2005, p. 7): 


e Minimum age of criminal responsibility 
e Use of diversion 
e Promotion of the child’s sense of dignity and worth. 


General Principles 


Article 2 Based on the General Comment no. 10, States Parties must ‘take all 
appropriate measures to ensure that all children in conflict with the law are treated 
equally’ and special attention should be dedicated to vulnerable groups. Therefore, 
States Parties are requested to establish rules, regulations, and protocols to enhance 
equal treatment of child offenders and provide redress, remedies, and compensation. 

Many children in conflict with the law are also victims of discrimination. Further 
discriminatory victimisation can affect former child offenders, trying to get educa- 
tion or work. States should intervene in order to prevent such discrimination and 


'The United Nations Standard Minimum Rules for the Administration of Juvenile Justice (The 
Beijing Rules) were adopted by the General Assembly in 1985, while the Convention on the Rights 
of the Child was being drafted. The Beijing Rules provide relevant standards for the implementation 
of the Convention. 
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provide former child offenders with appropriate support and assistance in their 
reintegration process into society, as required by Article 40 (1) (UN Committee on 
the Rights of the Child, 2007a, paras. 6-9). Moreover, criminal codes often contain 
provisions criminalising behavioural problems of children such as vagrancy, tru- 
ancy, runaways, and other acts, which often are the outcome of psychological or 
socio-economic problems. These acts, ‘also known as Status Offences, are not 
considered to be such if committed by adults’ (UN Committee on the Rights of 
the Child, 2007a, para. 8). This is a form of discrimination that negatively impacts on 
children, particularly those belonging to vulnerable groups and poor households.” 


Article 3 The principle of the best interests of the child is the basic concern of the 
juvenile justice system and it receives primary consideration in all decisions in this 
field. Furthermore, the specific physical, psychological, developmental, and educa- 
tional needs of the child justify the necessity for a specialised juvenile justice system 
and a lesser culpability approach in the administration of justice for those in conflict 
with the law. Therefore, the protection of the best interests of the child implies the 
replacement of the traditional objectives of criminal justice, repression, and retribu- 
tion, with the objectives of rehabilitation and restorative justice (UN Committee on 
the Rights of the Child, 2007a, para. 10, 2013, para. 28). 


Article 6 Because of the negative impact of delinquency on child’s development, 
States Parties should develop national programmes and undertake preventive mea- 
sures meant to ensure the right to life, survival, and development of all children. 
Furthermore, this basic right should result in the state’s policy responding to juvenile 
delinquency in ways from supporting the child’s development to prohibiting the 
death penalty and a life sentence without parole (Article 37), and in which the 
deprivation of liberty, including arrest and detention, is used only as a measure of 
last resort and for the shortest appropriate period of time needed, as per Article 
37 (b)) (UN Committee on the Rights of the Child, 2007a, para. 11). 


Article 12 Throughout the juvenile justice process, the child must have the oppor- 
tunity to express their views freely, and to those views should be given due weight in 
accordance with the age and maturity of the child (Article 12 (1)). ‘He/she can be 
heard directly and not only through a representative or an appropriate body if it is in 
her/his best interests.’ This applies to all stages of the process, such as the pre-trial 
“when the child has the right to remain silent, as well as the right to be heard by the 
police, the prosecutor and the investigating judge’, and also to the phases of 
adjudication, implementation of the sentence and imposition of measures 
(UN Committee on the Rights of the Child, 2007a, paras. 12, 43-45). For a 
comprehensive juvenile justice policy, based on the ‘Riyadh Guidelines,’ child 
participation should be furthered in governmental and non-governmental delin- 
quency prevention programmes (paragraphs 3 and 9(h)) (Hodgkin et al., 2007, 
p. 609; UN Committee on the Rights of the Child, 2009, paras. 57—61). 


?See Article 56 of the Riyadh Guidelines. 
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Articles Related or Linked to Article 40 


Article 13, since in order to fully participate during the different phases of 
the proceedings the child must be informed not only of the charges, ‘but also of 
the juvenile justice process as such and of the possible measures’ (UN Committee on 
the Rights of the Child, 2007a, paras. 47-48). 

Article 16, right to privacy in connection with Article 40(2)(vii) (see below). 

Articles 19, 32 and 34, as protection from all forms of violence and from 
economic or sexual exploitation during all the judicial and non-judicial process 
and the undertaking of the related measures. 

Article 18 and Article 27, with reference to the importance of setting up a 
holistic policy on juvenile justice meant to 


e promote the child’s sense of dignity and worth 

e to reinforce ‘the child’s respect for the human rights and fundamental freedoms of 
others’ and 

e to facilitate ‘the child’s reintegration and the child’s assuming a constructive role 
in society’ (Article 40(1)) and in the undertaking of some diversion measures 
(Article 40(4)). 


Both these articles refer to the importance of the educational role of parents from 
prevention on to the reintegration, in line with the United Nations Guidelines for the 
Prevention of Juvenile Delinquency (the Riyadh Guidelines).* General Comment 
no. 10 reiterates the importance of the responsibility of parents for the upbringing of 
their children, but at the same time, it asks States Parties to provide the necessary 
assistance to parents (or other caretakers) in the performance of their parental 
responsibilities and confirm the States Parties’ duty to promote the social potential 
of parents also for the prevention of juvenile delinquency (2007a, paras. 15-20). 

Article 20 and Article 25, in relation to alternative care measures and the 
periodic review of placement or treatment. The principles of these provisions 
apply to all forms of placement of the child outside the family context. This implies 
the undertaking of constant monitoring of children placement for the purpose of care, 
protection, or treatment, to assess the quality of the child’s life and their harmonious 
and full development. In particular, in relation to Article 25, the Committee under- 
lines that it applies to all sentences imposed upon children, for which ‘the possibility 
of release should be realistic and regularly considered’ (UN Committee on the Rights 
of the Child, 2007a, para. 77). 


>United Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guidelines) 
states: ‘Measures should be taken and programmes developed to provide families with the oppor- 
tunity to learn about parental roles and obligations as regards child development and childcare, 
promoting positive parent-child relationships, sensitizing parents to the problems of children and 
young persons and encouraging their involvement in family and community-based activities.’ 
(UN General Assembly, 1991a, para. 16). 
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Article 24, with reference to the access to health care and the highest attainable 
standards, in particular in relation to all the forms of institutional placement and the 
deprivation of the liberty of the child. 

Article 28, with reference to the fact that often penal sanctions interrupt educa- 
tion, proper juvenile justice systems should avoid this by following the standard set 
by Article 40 (UN Committee on the Rights of the Child, 2007a, paras. 18, 23, 89). 

Article 29, in relation to the most important goal of the administration of juvenile 
justice: the promotion of the full and harmonious development ‘of the child’s 
personality, talents and mental and physical abilities.” As also indicated in the 
Preamble and in Article 6 of the Convention, the child should be prepared to live a 
responsible life, assuming a ‘constructive role with respect for human rights and 
fundamental freedoms’ of others (UN Committee on the Rights of the Child, 2007a, 
para. 16). 

Article 37 bans the death penalty and life imprisonment ‘without possibility of 
release’ and requires that any restriction of liberty must be used as a last resort and 
for the shortest appropriate period. It integrates, together with Article 39, the pro- 
tection enshrined in Article 40. 

Article 39 requires States Parties to adopt ‘measures to promote physical and 
psychological recovery and reintegration of child victims’, particularly important 
also in the reintegration of the child perpetrator of a crime. It also integrates, together 
with Article 37, the protection enshrined in Article 40. 


Relevant Instruments 


International Covenant on Civil and Political Rights (1966): 


e Article 7(4), in case of detention, the ‘detained shall be informed of the reasons 
for his detention and shall be promptly notified of the charge or charges against 
him’ 

e Article 10(2)(b), with reference to the necessity to determine the case ‘without 
delay’ 

e Article 14(2)(b), in relation to the right of adults and children to defence and to a 
qualified legal assistance 

e Article 14(3), with reference to the following rights: 


— tobe informed promptly and in detail about the nature and cause of the charges 

— to have adequate time and facilities for the preparation of his defence 

— to be tried without undue delay 

— defence through legal assistance of his own choosing or if needed to have legal 
assistance assigned, and without payment in any such case where sufficient 
means are missing 

— to have the free assistance of an interpreter if he cannot understand or speak the 
language used in court 

— not to be compelled to testify against himself or to confess guilt. 
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e Article 14(4) with reference to the necessity that the procedures concerning 
children should ‘take into account their age and the desirability of promoting 
rehabilitation’ 

e Article 15(1) principle of non-retroactivity of the penal law 


UN Standard Minimum Rules for the Administration of Juvenile Justice (Beijing 
Rules) (1985). 

UN Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules) 
(1990), are relevant to the implementation of Article 40(3)(b) and provide minimum 
safeguards for persons subject to alternatives to imprisonment. 

UN Guidelines for the Prevention of Juvenile Delinquency (Riyadh Guidelines) 
(1990). 

UN Rules for the Protection of Juveniles Deprived of their Liberty (Havana 
Rules) (1990). 

American Convention on Human Rights ‘Pact of San Jose, Costa Rica’ (B-32) 
(1978), Article 5(5), states: ‘Minors while subject to criminal proceedings shall be 
separated from adults and brought before specialised tribunals, as speedily as 
possible, so that they may be treated in accordance with their status as minors’. 
This Article imposes a stricter States Parties’ obligation to bring accused children 
before of a specialised tribunal, whereas Article 40(3) asks States Parties ‘to seek to 
promote the establishment of laws, procedures, authorities, and institutions specif- 
ically applicable to children’ (van Bueren, 2005, p. 8). 

African Charter on Human and Peoples’ Rights (1981), Articles 17 and 30, do not 
incorporate the States Parties’ obligation to set up specialised juvenile justice 
institutions. 

Guidelines of the Committee of Ministers of the Council of Europe on child 
friendly justice (2010). 


Attributes 


Attribute One: Specialised Juvenile Justice System 
and the Related Comprehensive Policy (Article 40(1) and (3)) 


Article 40 (1) introduces the main innovative aspect of this article as the ‘principle of 
children’s rights approach to the administration of juvenile justice.’ It sets the 
fundamental principles guiding the treatment of children in conflict with the law 
and, as explained in General Comment no. 24, suggests that the treatment is 
consistent with the age of the child and with the child’s sense of dignity and 
worth. Furthermore, it should have an educative aim, meant to reinforce ‘the child’s 
respect for the human rights and fundamental freedoms of others’ and to facilitate 
‘the child’s reintegration and the child’s assuming a constructive role in society’ 
(UN General Assembly, 1991b), which is consistent with Article 29 of the Conven- 
tion (UN Committee on the Rights of the Child, 2019, para. 15). 
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Article 40(3) requires States Parties to promote the setting up of a specialised 
juvenile justice policy and systems to be applied to children alleged as, accused of, or 
recognised as having infringed the penal law. This requires the establishment of 
dedicated laws, procedures, authorities and institutions such as specialised police 
units, judiciary, courts system, prosecutors’ office and the provision of specialised 
defenders or other representatives for children and specialised services such as 
probation, counselling or supervision along specialised facilities, for example day 
treatment centres, facilities for residential care and treatment of child offenders 
(Hodgkin et al., 2007, p. 616; UN Committee on the Rights of the Child, 2007a, 
paras. 30-31, 90-95).* 


Attribute Two: Fair Trial Principles for Children (Article 
40 (2)) 


Article 40(2) identifies the main States Parties’ obligations to ensure to the child the 
benefit of the principle of non-retroactivity of the penal law. This principle is as also 
mentioned in Article 15(1) of the International Covenant on Civil and Political 
Rights and from which no derogation is permitted (van Bueren, 2005, pp. 13-14). 

Article 40(2)(a)) lists the legal rights of children alleged or accused of having 
committed a crime. Those include the following: 


e Respect for the principle of the presumption of innocence. This equally applies to 
adults and implies that according to the law a child is innocent until proven guilty 
(Article 40(2)(b)(i)) (van Bueren, 2005, p. 14) 

e The right be informed promptly and directly of their charges and to have 
appropriate assistance in the preparation and presentation of their defence (Article 
40(2)(b)Gi)) (van Bueren, 2005, pp. 14-15) 

e Ifthe case has not been diverted away from the juvenile justice system, the right 
to benefit from the “principle of equality’ before the law (Article 40(2)(b)(ii1)). 
This implies: 


— The right to see their case determined by a competent ‘independent and 
impartial authority or judicial body’, including administrative bodies. The 
broad formulation is meant to reflect the diversity of juvenile proceeding 
available throughout the world. 

— The right to ‘have the matter determined without delay, in a fair hearing 
according to the law.’ This is also emphasised in Article 10(2)(b) of the 
International Covenant on Civil and Political Rights. 

— The right to benefit from the presence of legal or other appropriate assistance 
‘unless it is not considered to be in the interest of the child’, through a 


4See also Beijing Rules, Rule 2 (3) and A Commentary on the United Nations Convention on the 
Rights of the Child, Article 40: Child Criminal Justice (van Bueren, 2005, pp. 25-26). 
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well-trained, informed, and independent body whom the child can rely on and 
feel confident with. This should allow the child to participate directly or 
indirectly in the procedure, in the full exercise of Article 12(2) of the Con- 
vention on the Rights of the Child and Article 14(2)(b) of the International 
Covenant on Civil and Political Rights (van Bueren, 2005, pp. 15-20). 


e The right to remain silent and to not be obliged to give testimony or to confess 
guilt (Article 40(2)(b)(iv)). This mirrors Article 13(4)(g) of the International 
Covenant on Civil and Political Rights and Article 11 of the Universal Declara- 
tion of Human Rights. However, to be precise, the right to silence as a basic 
procedural safeguard is found only in the Beijing Rules and in General Comment 
no. 10. It is foreseen because children are more vulnerable to pressures to confess 
and the right to silence might help them to limit or prevent such pressure. 
Therefore, this silence should not be interpreted as supporting the finding of 
guilt (Hodgkin et al., 2007, p. 613; UN Committee on the Rights of the Child, 
1995, paras. 20, 34). 

e In case the child is convicted, they have the right to appeal and to see their 
conviction and sentence reviewed by a higher tribunal in line with Article 14 
(5) International Covenant on Civil and Political Rights (Article 40(2)(b)(v)) 
(UN Committee on the Rights of the Child, 2007a, paras. 23—24, 2019, para. 57). 

e In circumstances where the child cannot understand the language used, they have 
the right to have the free assistance of an interpreter. This applies to a court trial as 
well as to all stages of the juvenile justice process and implies that the “interpreter 
has been trained to work with children.’ The child’s use and understanding of 
their birth language might be different from that of an adult. In line with Article 
40(2)(vi), and in accordance with the special protection measures attributed to 
children with disabilities by Article 23, the inability to understand the language 
must also be recognised in relation to children with speech impairment or other 
disabilities (UN Committee on the Rights of the Child, 2007a, paras. 62-63, 
2007b). 

¢ The right to full respect for the child’s privacy. This reflects the right to protection 
of privacy enshrined in Article 16 of the Convention and it covers all stages of the 
proceedings from the ‘initial contact with law enforcement (e.g., a request for 
information and identification) up until the final decision by a competent author- 
ity, or release from supervision, custody, or deprivation of liberty’. The provision 
mirrors the wording of Article 14(1) of the International Covenant on Civil and 
Political Rights and is expanded by the Beijing Rules (Rule 8(1) and (2)), with the 
intention to avoid harm caused by undue publicity, for example through press 
releases or a public hearing, because of its effect of stigmatisation, and possible 
impact on the child’s ability to have access to education, work, housing, or to be 
safe (Hodgkin et al., 2007, pp. 615-616; UN Committee on the Rights of the 
Child, 2007a, paras. 64—65). 


>The qualification of the child’s representative as legal or non-legal is meant to underline that the 
juvenile’s representative ought to be a well-trained, informed, and independent professional. 
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Attribute Three: The Establishment of the Minimum Age 
of Criminal Responsibility (Article 40(3)(a)) 


Article 40(3)(a) asks States Parties to establish a minimum age of criminal respon- 
sibility (MACR). Based on the interpretation provided in its General Comment 
no. 24, the Committee has clarified that: 


e Children who commit an offence under the specified MACR cannot be formally 
charged or held responsible in a penal law procedure (2019, para. 20). 

e A MACR below 14 is not internationally acceptable. Therefore, the Committee 
recommends that States Parties should regard 14 as the absolute minimum and 
once a MACR is set no exception should apply, not even when serious offences 
are committed (2019, para. 21). 

e If there is no reliable proof of age and it cannot be established, the child shall not 
be held criminally responsible (2019).° 


Attribute Four: The Diversion Process and Alternatives 
Measures to Institutionalisation (Article 40(3)(b) and (4)) 


Article 40(3)(b) incorporates the principle of diverting children away from formal 
trial procedure whenever appropriate and desirable, ‘providing that human rights and 
legal safeguards are fully respected.’ The Committee’s General Comment no. 24 
clarifies that (2019)’: 


e Diversion can be implemented when the States Parties have a variety of disposi- 
tions available such as care, guidance and supervision orders, counselling, pro- 
bation, foster care, educational and training programmes, and other alternatives to 
institutional care. 

e It should be proposed only where there is convincing evidence that the child has 
committed the alleged offence and voluntarily acknowledges responsibility with- 
out intimidation or pressure.® 

e The child must freely and willingly consent in writing to the diversion. 

e The completion of the diversion should result in a definite and final closure of the 
case (2019, paras. 16-18).” 


6 See also the Beijing Rules Rule 4 and its interpretation, General Comment no. 7 (2006, para. 36 (i)) 
and the Implementation Handbook (Hodgkin et al., 2007, pp. 616-617). 


7See also the Beijing Rules Rule 4 and its interpretation, General Comment no. 7 (2006, para. 36 (i)) 
and the Implementation Handbook (Hodgkin et al., 2007, pp. 616-617). 


This acknowledgement must not be used against the child in any subsequent legal proceedings. 


°The Beijing Rules expand on the use of diversion from judicial proceedings in rules 11, 14(1). See 
their official commentary (Hodgkin et al., 2007, p. 618). 
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The United Nations Standard Minimum Rules for Non-custodial Measures (The 
Tokyo Rules) are relevant to the implementation of Article 40(3)(b). The rules 
provide minimum safeguards for all persons subject to alternatives to imprisonment. 
They do not include any specific reference to children, but state that they should be 
applied with no discrimination based on age. Article 40(3)(b) also provides a 
connection with Article 37(b) and the provisions of alternatives to arrest, detention, 
and imprisonment (van Bueren, 2005, p. 28). 

Article 40(4) identifies the duty of States Parties to provide a variegated range of 
measures as alternatives to institutional care, in order to not give the impression that 
diversion is a cheap solution or that States Parties follow a one size fits all solution. 
Based on the Convention, the diversion procedures need to suit the personal needs of 
each child and they should be proportionate to the child’s circumstances and the 
offence committed (van Bueren, 2005, pp. 22-23, 30-31). Article 37 completes the 
protection enshrined in Article 40(4) and emphasises that depriving children of 
liberty must only be used as a last resort and for the shortest appropriate period’ 
and it also bans capital punishment, life imprisonment without possibility of release, 
and any cruel, inhuman or degrading treatment or punishment’ (Pinheiro, 2006, 
pp. 216, 217). 


References 


de Pinheiro, P. S. (2006). Report of the independent expert for the United Nations Study on violence 
against children, A/61/299. UN. Retrieved November 12, 2020, from http://digitallibrary.un. 
org/record/584299 

Hodgkin, R., Newell, P., & UNICEF. (2007). Implementation handbook for the convention on the 
rights of the child (3rd ed.). New York: UNICEF. Retrieved September 21, 2020, from https:// 
digitallibrary.un.org/record/620060?In=en 

UN Committee on the Rights of the Child. (1995). Concluding observations: United Kingdom, 

February 15, 1995, CRC/C/15/Add.34. UN. Retrieved November 6, 2020, from http:// 

digitallibrary.un.org/record/198509 

UN Committee on the Rights of the Child. (2006). General Comment No. 7 (2005) Implementing 

child rights in early childhood, September 20, 2006, CRC/C/GC/7/Rev.1. Retrieved October 

12, 2020, from https://digitallibrary.un.org/record/584854?In=en 

UN Committee on the Rights of the Child. (2007a). General Comment No. 10 (2007) Children’s 

rights in juvenile justice, April 25, 2007, CRC/C/GC/10. Retrieved October 12, 2020, from 

https://digitallibrary.un.org/record/599395?In=en 

UN Committee on the Rights of the Child. (2007b). General Comment No. 9 (2006) The rights of 

children with disabilities, November 13, 2007, CRC/C/GC/9. Retrieved October 12, 2020, from 

https://digitallibrary.un.org/record/59389 1 ?In=en 

UN Committee on the Rights of the Child. (2009). General Comment No. 12 (2009) The right of the 

child to be heard, July 20, 2009, CRC/C/GC/12. Retrieved October 12, 2020, from https:// 

digitallibrary.un.org/record/67 1444?In=en 

UN Committee on the Rights of the Child. (2013). General Comment No. 14 (2013) On the right of 
the child to have his or her best interests taken as a primary consideration (art. 3, para. 1), May 
29, 2013, CRC/C/GC//4. Retrieved October 12, 2020, from https://digitallibrary.un.org/record/ 
778523?In=en 


39 Article 40: The Rights in the Juvenile Justice Setting 403 


UN Committee on the Rights of the Child. (2019). General comment No. 24 (2019) on children’s 
rights in the child justice system, CRC/C/GC/24. Retrieved November 29, 2020, from https:// 
tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC%2fC% 
2fGC%2f24&Lang=en 

UN General Assembly. (1991a). United Nations Guidelines for the Prevention of Juvenile Delin- 
quency (The Riyadh Guidelines), 1990, A/RES/45/112. UN. Retrieved November 6, 2020, from 
http://digitallibrary.un.org/record/105349 

UN General Assembly. (1991b). United Nations Rules for the Protection of Juveniles Deprived of 
Their Liberty, 1990, A/RES/45/113 (The Havana Rules). UN. Retrieved October 26, 2020, from 
http://digitallibrary.un.org/record/105555 

van Bueren, G. (2005). A Commentary on the United Nations Convention on the Rights of the Child, 
Article 40: Child Criminal Justice. A Commentary on the United Nations Convention on the 
Rights of the Child, Article 40: Child Criminal Justice. Brill Nijhoff. Retrieved November 
29, 2020, from https://brill.com/view/title/1 1607 


Open Access This chapter is licensed under the terms of the Creative Commons Attribution 4.0 
International License (http://creativecommons.org/licenses/by/4.0/), which permits use, sharing, 
adaptation, distribution and reproduction in any medium or format, as long as you give appropriate 
credit to the original author(s) and the source, provide a link to the Creative Commons license and 
indicate if changes were made. 

The images or other third party material in this chapter are included in the chapter's Creative 
Commons license, unless indicated otherwise in a credit line to the material. If material is not 
included in the chapter's Creative Commons license and your intended use is not permitted by 
statutory regulation or exceeds the permitted use, you will need to obtain permission directly from 
the copyright holder. 


Part IX 
General Measures of Implementation 


Articles 1, 4, 42 and 44(6) 


Introduction 


The articles covered in this part, unlike the articles in the previous parts, do not 
introduce rights. Rather, they provide the architecture within which and through 
which all the rights in the Convention on the Rights of the Child (the Convention) 
must be understood. They provide guidance to States Parties on the measures States 
Parties must adopt to support the implementation of children’s rights. 

Article 1 provides the definition as to who is a child under the terms of the 
Convention. This part elaborates how, after much debate, and a failure to reach a 
consensus by the original Working Group charged with drafting the Convention, the 
text avoids any prescription as to whether childhood commences at conception or 
birth. States Parties make that determination for themselves. However, it does affirm 
that all the rights it embodies apply to every child up to their eighteenth birthday. 

Article 4 builds on earlier iterations of general implementation measures devel- 
oped in the International Covenant on Economic, Social and Cultural Rights 
(ICESCR) and the International Covenant on Civil and Political Rights (ICCPR). 
It provides a comprehensive and overarching framework of all the measures that 
States Parties must undertake to give effect to the Convention rights and must be 
read and understood alongside each of those individual rights. Thus, while many 
articles in the Convention outline specific measures needed to ensure compliance, 
States Parties must also consider their implementation in accordance with the pro- 
visions of Article 4, as elaborated in the Committee’s General Comment no. 5. This 
includes reconsideration of any reservations and ratification of relevant treaties, 
comprehensive reviews of legislation, and remedies for violations. It involves a 
broad range of administrative measures including national strategies, cross- 
departmental coordination, transparency of budgets, the nature of engagement with 
the private sector and civil society, training and capacity building, monitoring, data 
collection, and establishment of national human rights institutions. 
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Article 4 also affirms that, again in accordance with the ICESCR and the ICCPR, 
implementation of economic, social and cultural rights in the Convention is subject 
to progressive realisation, in recognition of their significant resource implications. 
However, this accommodation does not provide an excuse for States Parties to avoid 
the responsibilities they undertook on ratification. On the contrary, States Parties are 
obliged to ‘move as expeditiously and effectively as possible towards full realisation 
of economic, social and cultural rights’ (Committee on Economic, Social and 
Cultural Rights (CESCR) 1990, para. 9). The Committee on the Rights of the 
Child (the Committee) has stressed that ‘States Parties are expected to demonstrate 
that they have made every effort to mobilize, allocate and spend budget resources to 
fulfil the economic, social and cultural rights of all children’ (2016, para. 30). 

Finally, this part considers Articles 42 and 44(6), which impose obligations, 
respectively, to make the provisions of the Convention widely known to children 
and adults alike and to disseminate their reports to the Committee on the Rights of 
the Child to the public. These articles testify to the importance afforded to knowl- 
edge and awareness of what rights children have, understanding of how to exercise 
them, and information on the measures States Parties have undertaken to translate 
them into reality. 

Overall, these articles provide the mechanisms to guide States Parties’ imple- 
mentation of the Convention and enable children and their families and advocates to 
hold those States Parties to account in meeting the obligations they have committed 
to respect, protect, and fulfil. 
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Chapter 40 A) 
Article 1: Definition of a Child Sheek fo 


Gerison Lansdown and Ziba Vaghri 


1. For the purposes of the present Convention, a child means every human 
being below the age of 18 years unless under the law applicable to the child, 
majority is attained earlier. 


Overview 


While all international human rights treaties apply to children, only the Convention 
explicitly elaborates who is defined as a child. Article 1 defines the child as a human 
being who is below the age of 18 years.’ Majority is set at age 18 unless, under 
domestic law, it is attained earlier. During the negotiations of the text of the 
Convention, there was significant debate regarding definitions of both the com- 
mencement and the ending of childhood. The initial text, proposed by the Polish 
Government, drawing on Principle 1 of the UN Declaration of the Rights of the 
Child, 1959, provided no definition of childhood at all (Office of the United Nations 
High Commissioner for Human Rights and Radda barnen (Society: Sweden), 2007, 


! Article 1 is ‘the first definition of the child in international law’ (de Detrick, 1999, p. 52; Vuékovi- 
é-Sahovic et al., 2012, p. 85). 
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p. 301). However, government delegates on the Working Group immediately 
highlighted the need for clarification. The first revision of the text therefore proposed 
that a child is a human being from birth to the age of 18 years unless majority is 
attained earlier. However, with regard to the beginning of childhood, the Working 
Group were unable to come to a consensus. An unresolvable division persisted on 
whether childhood, in respect of the Convention, commenced from the point of 
conception, or from birth (Office of the United Nations High Commissioner for 
Human Rights and Rädda barnen (Society: Sweden), 2007, pp. 301-313). The 
conflict was ultimately resolved by removing any reference to the start of childhood. 

On the termination of childhood, an upper age had to be defined. Because 
childhood is a social construct, there is no shared legal definition (Vučković-Šahović 
et al., 2012, pp. 1-18). Account needs to be taken of the cultural differences in 
definitions of childhood, with majority being obtained much earlier in some states, 
the increasingly early development of children, the heterogeneity of children, and the 
potentially excessive burden for developing states in providing the protections 
afforded by the Convention to everyone under the age of 18 years. After some 
debate by the Working Group, a consensus was forged over a definition that a human 
being is a child until the age of 18 years. However, the opportunity for attaining 
majority earlier was retained in the text of Article 1, and in this way, the text seeks to 
accommodate existing cultural and religious diversities reflected in national age 
limits (Van Bueren, 1998, p. 37). The Convention therefore is prescriptive, but not 
inflexible in defining childhood. 

In summary, Article 1 establishes the framework of childhood within which to 
apply the Convention in its entirety. Every person under the age of 18 years, as a 
consequence of their greater vulnerability, will always be entitled to the overarching 
special protections foreseen in the Convention (Vutkovié-Sahovié et al., 2012, 
pp. 85-87). However, Article 1 does not preclude the introduction by States Parties 
of lower age limits in respect of the exercise of certain rights, in recognition of the 
evolving capacities of the child. 


General Principles 


Article 2 Every human being under the age of 18 years must be recognised as a 
child, without discrimination based on any attribute of the child or parent. Impor- 
tantly, the definition of childhood must extend equally to all genders without 
discrimination. 


Article 3 The best interests principle must be applied to every child up to the age of 
18 years. 


Article 6 The right to life, survival, and development must be recognised for every 
child under the age of 18 years. 
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Article 12 Childhood status as defined under Article 1 does not preclude recogni- 
tion of the right of the child to express views and have them given due weight in 
accordance with age and maturity. 


Articles Related or Linked to Article 1 


Article 1 is relevant and has application to every article in the Convention, and the 
Optional Protocols. 


Relevant Instruments 


All human rights treaties apply to children but, at the international level, only the 
Convention defines the child. An exception at the regional level is provided by 
Article 2 of the African Charter on the Rights and Welfare of the Child (1990) which 
states that for its purposes, ‘a child means every human being below the age of 
18 years.’ 


Attributes 


Attribute One: Ages of Majority 


Article 1 explicitly sets a benchmark of 18 years as the end of childhood. This age 
limit needs to be applied by States Parties as both a rule and a reference point, for the 
establishment of any other age for any specific purpose or activity (Pais, 1997, 
p. 414). The Convention, therefore, needs to be respected, protected, and fulfilled for 
every child under that age. States Parties are required to review all relevant legisla- 
tion to achieve that goal in all spheres of the child’s life. The Committee has 
emphasised, for example, that the definition of a child under customary law must 
be consistent with Article 1 (2002, paras. 23, 24). The only explicit exception in the 
Convention arises in Article 38, which provides that the minimum age for partici- 
pation in hostilities is 15 years. 

States Parties can aim for a higher standard of protection by raising the ages 
defined in the Convention, in accordance with Article 41 which clarifies that nothing 
in the Convention precludes the retention or introduction by any state of provisions 
that are more conducive to the rights of the child. Thus, many States Parties have 
determined that the age of 15 years is too low for participation in hostilities and have 
raised the age accordingly (Pais, 1997, p. 414). The Optional Protocol on children in 
armed conflict was drafted to seek to strengthen the provisions in Article 38, by 
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raising the age limits for protection, although it does still contain significant weak- 
nesses, as discussed in Part 8. 

Article 1 does allow for the age of majority to be attained earlier than 18 years. 
This provision should not be interpreted as a general escape clause from the 
obligations under the Convention, nor to allow for ages to be established which 
are inconsistent with its principles and provisions (Pais, 1997, pp. 414-415). The 
Committee has stressed that where the age of majority is below the age of eighteen 
years, States Parties are expected to indicate how all children benefit from protection 
and enjoy their rights under the Convention up to the age of 18 years. The Commit- 
tee has demanded justification of any diminution in protection of children and urged 
States Parties to reconsider in order to ensure that all children up to 18 years continue 
to receive the full protections of the Convention (2009, para. 27, 2010, para. 
27, 2012, para. 26). The Human Rights Committee has also emphasised that States 
Parties cannot absolve themselves from obligations to children under 18 years even 
where they have reached the age of majority under domestic law (UN Office of the 
High Commissioner for Human Rights (OHCHR), 1989, para. 4). 


Attribute Two: Accommodation of Differential Ages 


It is not possible to establish a uniform age for all aspects of the lives of children 
applicable in every country in the world. The Committee seeks to promote recogni- 
tion that all children are subjects of the rights under the Convention until the age of 
18, and thereby entitled to special protection measures, while simultaneously 
acknowledging their right to progressively exercise their rights in accordance with 
their evolving capacities (2003, para. 1). Article 1 therefore does also allow for 
flexibility in setting up minimum ages for certain purposes. 

Some articles specifically recognise the need for States Parties to provide a 
minimum age, for example, in relation to admission to employment, Article 
32, and the establishment of an age of criminal responsibility, Article 40, paragraph 
3(a). In other cases, the Convention leaves it open to States Parties to determine, for 
example, the age for the end of compulsory education, Article 28, and access to 
medical and legal counselling without parental consent, Article 24. However, the 
Committee does require that States Parties address these areas of legislation, and that 
in so doing must have regard to the entire Convention and in particular, the General 
Principles (Hodgkin et al., 2007, p. 5). The Human Rights Committee has also 
emphasised that in setting ages below 18 years, such ages must not be set too low 
(UN Office of the High Commissioner for Human Rights (OHCHR), 1989, para. 4). 

In the Committee’s periodic guidelines, States Parties are asked to provide 
relevant and up-to-date information with respect to Article 1 of the Convention 
concerning the definition of the child in its domestic laws and regulations (2015, 
para. 2). The only specific requirement demanded by the Committee is for States 
Parties to indicate the minimum age for marriage for girls and boys in its legislation. 
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The Committee has strongly argued that this should be 18 years for both girls and 
boys (2016, para. 40). 
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Chapter 41 A 
Article 4: States Parties’ Obligations g 


Roberta Ruggiero 


States Parties shall undertake all appropriate legislative, administrative, and 
other measures for the implementation of the rights recognized in the present 
Convention. With regard to economic, social and cultural rights, States Parties 
shall undertake such measures to the maximum extent of their available 
resources and, where needed, within the framework of international 
cooperation. 


Overview 


Article 4 deals with the nature of the States Parties’ obligations and it therefore 
relates ‘to all the substantive articles of the Convention’ (Rishmawi, 2006, 
pp. 22, 57). Together with Articles 42 and 44(6), it comprises the heading ‘General 
Measures of Implementation’ in the States Parties’ periodic reports (Hodgkin et al., 
2007, p. 47; Rishmawi, 2006, p. 22; UN Committee on the Rights of the Child, 1991, 
paras. 9-11, 1996, paras. 11-24, 2002a, p. 58, 2015, paras. 18-21). 

It imposes on States Parties the obligation to ‘undertake all appropriate legisla- 
tive, administrative, and other measures’ necessary for the implementation of the 
rights enshrined in the Convention and in its Optional Protocols. It qualifies the 
nature of States Parties’ obligations related to the economic, social, and cultural 
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rights internally to the limit of ‘the maximum extent of their available resources’ and 
if needed through international cooperation. 

The initial wording of Article 4 did not contain any reference to the two categories 
of rights (civil and political rights, and economic, social, and cultural rights), but 
observations were raised by States Parties about the necessity of adjusting the 
wording in accordance with Article 2 (1) of the ICESCR (Office of the United 
Nations High Commissioner for Human Rights and Rädda barnen (Society: Swe- 
den), 2007, p. 349). After several amendments and proposals, a new version of the 
provision was made. It introduced the phrase ‘in accordance with their available 
resources’, but without specifying that this applied only to economic, social, and 
cultural rights. ' 

Thus, after several proposals, it was decided that only economic, social, and 
cultural rights should be connected to the availability of resources. This compromise 
brought about the current text of Article 4, which was adopted unanimously, and its 
interpretation can be elucidated by the interpretation provided respectively by the 
ICCPR Committee and the Committee on Economic, Social and Cultural Rights. 

However, the distinction of the nature of the States Parties’ obligations in relation 
to the implementation of the two categories of rights have several practical 


'Text of Article 4 adopted at first reading: ‘The States Parties to the present Convention shall 
undertake all appropriate administrative and legislative measures, in accordance with their available 
resources and, where needed, within the framework of international cooperation, for the implemen- 
tation of the rights recognized in this Convention’ (Rishmawi, 2006, p. 19; UN Commission on 
Human Rights and Working Group on a Draft Convention on the Rights of the Child, 1988; Office 
of the United Nations High Commissioner for Human Rights and Rädda barnen (Society: Sweden), 
2007, p. 352). 

The UN Secretary-General asked for a technical review of this ‘first reading’ and requested 
comments from a number of UN bodies and agencies, UNICEF included. UNICEF introduced a 
major shift in the discussion. It underlined that Article 4 of the Convention was essentially based on 
three aspects: 


The obligation to implement 
In ‘accordance with their available resources’ 
‘where needed within the framework of international cooperation.’ 


With reference to the second point, UNICEF underlined that none of the States Parties’ 
obligations related to the implementation of the ICCPR and CEDAW are limited in accordance 
with the ‘available resources.” UNICEF requested the deletion of the reference to available 
resources, on the grounds that the draft of Article 4 ‘would achieve a radical diminution of the 
standards contained in existing instruments and would run counter to all of the assumptions that 
have hitherto governed the recognition of civil and political rights in international law.’ 

After the UNICEF observation, several delegations expressed their concerns. Some underlined 
that the Convention should not weaken civil and political rights, which in the ICCPR are not subject 
to the availability of resources. Others were against the deletion, on the grounds that economic 
difficulties indeed justify the constraints faced by developing countries. This was the first time 
during the drafting of the Convention that the nature of the States parties’ obligations in relation to 
the availability of resources was addressed, along with its implication in relation to the two 
categories of human rights (Rishmawi, 2006, p. 20; Office of the United Nations High Commis- 
sioner for Human Rights and Radda barnen (Society: Sweden), 2007, pp. 352-354). 
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implications. In fact, during the drafting, it was decided that the Convention should 
consist of concrete provisions, supplementary to those already existing in the other 
international treaties, in particular the ICCPR and the ICESCR (de Detrick, 1999, 
p. 6). Therefore, the Convention not only combines both categories of rights, but it 
also adds new rights, many of which encapsulate different aspects of both categories. 
This implies that many rights of the Convention cannot be classified in a straight- 
forward manner as civil, political, or economic, social, or cultural rights (Rishmawi, 
2006, pp. 13-18). Examples include the States Parties obligation to respect the rights 
and duties of parents to provide direction to the child in the exercise of their rights 
(Article 14(2) and Article 5) and the right of the child to express their views freely in 
all matters affecting them (Article 12(1)). 

In the Convention, there are rights which are not included in the ICCPR and the 
ICESR. These include those enshrined in Articles 31 (right to rest and leisure), 
35 (right to be protected against abduction and sale), 36 (right to be protected from 
all forms of exploitation) and 39 (right to integration and social recovery for 
victims). Based on General Comment no. 5, ‘there is no simple or authoritative 
division of human rights in general or of Convention rights into the two categories’ 
and this reflects the indivisibility of all human rights and the ‘enjoyment of eco- 
nomic, social and cultural rights is inextricably intertwined with enjoyment of civil 
and political rights’ (Rishmawi, 2006, pp. 14-15; UN Committee on the Rights of 
the Child, 2003a, para. 6). 


General Principles 


The link between Article 4 and the General Principles is well documented in the 
reporting guidelines and General Comment no. 5, in which the Committee clarifies 
that the ‘development of a children’s rights perspective throughout government, 
parliament and the judiciary’ is a precondition for the effective implementation of 
the whole Convention, in particular, in the light of its General Principles. 


Article 2 The non-discrimination principle requires States Parties to implement the 
rights in the Convention to each child without discrimination. This also requires 
States Parties to undertake all the “special measures’ necessary for the implementa- 
tion of the right of an individual child and/or groups of children in accordance with 
their specific condition. In those cases, the special measures are justified by the 
necessity to diminish or eliminate conditions that cause discrimination, with the 
intention of facilitating equal access to rights (the latter does not always imply 
identical treatment) (UN Human Rights Committee, 1989). For this reason, the 
Committee highlights ‘the need for data collection to be disaggregated to enable 
discrimination or potential discrimination to be identified’. Furthermore, to over- 
come discrimination, changes in legislation, administration and resource allocation, 
as well as attitudes and practices, may be required (2003a, para. 12). 
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Article 3(1) Every ‘legislative, administrative and judicial body or institution is 
required to apply the best interests principle, by systematically considering how 
children’s rights and interests are or will be affected by their decisions and actions’. 
This principle also applies in those cases in which children would only indirectly be 
affected, by a proposed or existing law or policy or administrative action or court 
decision (UN Committee on the Rights of the Child, 2003a, para. 12). 


Article 6 Based on the Committee’s interpretation, the concept of ‘development’ is 
a holistic concept, embracing the child’s physical, mental, spiritual, moral, psycho- 
logical, and social development. Under Article 4, States Parties are requested to 
undertake all adequate implementation measures with the aim of achieving ‘the 
optimal development for all children’ (2003a, para. 12). 


Article 12 With reference to the role of the child as an active participant in the 
implementation and monitoring of their rights, States Parties are requested to apply 
this principle equally to all measures adopted to implement the Convention. This can 
include, for example, involving children in the government decision-making pro- 
cesses, parliamentary procedures, providing them access to documents, adequate 
information, and giving due weight to their views. The Committee underlines that 
“Article 12 requires consistent and ongoing arrangements’ (2003a, para. 12). The 
consultation of children should be a constant part of the decision and discussion 
processes, and the emphasis on ‘matters that affect them’ entails the assessment of 
the opinions of particular groups confronted with the issue under discussion. There- 
fore, both Governments and children should have their direct appropriate channel of 
contact. 


Articles Related or Linked to Article 4 


Based on the interpretation of Article 4 provided by the Committee, this Article is 
instrumental to the implementation of all the other substantive rights listed in the 
Convention. Therefore, it is worth underlining that the wording of Article 4 is similar 
to that used in other provisions of the Convention, in particular with reference to the 
two notions of ‘maximum available resources’ and of “progressive realization.’ 
These two notions compose the essence of the progressive nature of implementation 
of some Convention rights. For example: 

Article 23 identifies the States Parties’ obligation to encourage and ensure 
assistance to children with disabilities in the limit of ‘the available resources.’ 

Article 24(4), with reference to the progressive full realisation of the right to ‘the 
highest attainable standard of health.’ 

Article 27, in relation to the right to an adequate standard of living and the 
obligation of the States Parties to assist parents and other caregivers in the fulfilment 
of this right ‘in accordance with national conditions and within their means.’ 

Article 28 (1), in which the implementation of the right to education implies 
‘achieving this right progressively’ (Rishmawi, 2006, pp. 22, 23). 
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Relevant Instruments 


The following are the main international human rights treaties with particular 
relevance to children’s rights, that, like Article 4 of the Convention on the Rights 
of the Child, contain provisions defining the nature of States Parties’ obligations. 

International Covenant on Civil and Political Rights (1966), Article 2(2). 

International Covenant on Economic, Social and Cultural Rights (1966), Article 2 
(1). 

International Convention on the Elimination of All Forms of Racial Discrimina- 
tion (1966), Article 2(1)(c). 

UN Convention on the Elimination of All Forms of Discrimination against 
Women (1979), Article 2 (2) and Article 3. 

UN Convention against Torture and Other Cruel, Inhuman or Degrading Treat- 
ment or Punishment (1984), Article 2(1). 

International Convention on the Protection of the Rights of All Migrant Workers 
and Members of Their Families (1990), Article 73(1). 

UN Convention on the Rights of Persons with Disabilities (2006), Article 4(2). 

European Convention on Human Rights (1950), does not deal with nature of the 
States Parties’ obligations. These latter have been clarified by judgements of the 
European Court of Human Rights. 

American Convention on Human Rights ‘Pact of San Jose, Costa Rica’ (B-32) 
(1978), Article 2 and Article 26. 

African Charter on the Rights and Welfare of the Child (1990), defines the nature 
of States Parties obligation in Article 1(1), however it does not qualify the nature of 
the States Parties obligations in relation to economic, social and cultural rights 
(Rishmawi, 2006, pp. 3, 14). 


Attributes 


Attribute One: States Parties’ Obligations to ‘Undertake All 
Appropriate, Legislative, Administrative and Other Measures’ 


Both the ICECR and the ICCPR have articles similar to Article 4 of the Convention 
on the Rights of the Child, but they provide different levels of detail in the 
identification of the ‘appropriate measures of implementation’. For example, while 
Article 2(2) of the ICCPR refers to legislative and others measures ‘necessary to give 
effect to the rights,’ Article 4 of the Convention on the Rights of the Child states that 
those measures should be taken in accordance with the national constitutional 
processes and does not refer to administrative measures. On the other hand, Article 
2(1) of the ICESCR also states the use of all ‘appropriate means,’ but it particularly 
emphasises the adoption of legislative measures for the fulfilment of the rights 
recognised in the ICESCR. 


418 R. Ruggiero 


Article 4 presents the most comprehensive list of possible measures of imple- 
mentation and the Committee, in its General Comment no. 5, provides a more 
detailed description of these measures, building on the General Comments issued 
by treaty bodies responsible for the ICCPR and the ICESCR (Rishmawi, 2006, 
pp. 26-27). 

Considering the wide range of systems of government among states in the 
General Comment no. 5, the Committee groups those measures into four categories: 


1. Review of reservations: Based on Article 2 of the Vienna Convention on the 
Law of Treaties, a ‘reservation’ is a unilateral statement ‘made by a State, when 
signing, ratifying, accepting, approving or acceding to a Treaty, whereby it 
purports to exclude or to modify the legal effect of certain provisions of the 
Treaty in their application to that State.’ States Parties are entitled at the time of 
ratification to make a reservation unless it is ‘incompatible with the object and 
purpose of the treaty’ (Article 19). Similarly, Article 51(2) of the Convention 
states that ‘A reservation incompatible with the object and purpose of the present 
Convention shall not be permitted.’ Therefore, States Parties that have made 
reservations which plainly breach Article 51 (2), for example, by suggesting that 
‘respect for the Convention is limited by the state’s existing Constitution or 
legislation, including in some cases religious law,’ are requested to withdraw 
their reservation. In any case, Article 27 of the Vienna Convention on the Law of 
Treaties provides: ‘A party may not invoke the provisions of its internal law as 
justification for its failure to perform a treaty’ (Rishmawi, 2006, pp. 44-48; UN 
Committee on the Rights of the Child, 2003a, paras. 13—16). 

2. Ratification of other international human rights instruments: The Committee 
consistently encourages States Parties to consider signing and ratifying all the 
Optional Protocols to the Convention, and other international human rights 
instruments, ‘in the light of the principles of indivisibility and interdependence 
of human rights.’ In General Comment no. 5 it provides a non-exhaustive list of 
them (2003a, para. 17, Annex). 

3. Legislative measures. This includes the following: 


e Harmonisation of the national legislation, to ensure the full compatibility of 
national legislation with the Convention provisions. This should be addressed 
through a comprehensive and constant ongoing review of all national legisla- 
tion (UN Committee on the Rights of the Child, 1994, para. 15, 1997, paras. 
12, 29, 2002b, para. 9), to ensure compatibility of implementation with no 
discrimination, in particular within federal states. 

This process also applies to customary and religious laws. In this case, 
States Parties are requested to ensure the harmonisation of customary law, and 
the interpretation of religious laws should be reconciled with fundamental 
human rights (UN Committee on the Rights of the Child, 2003b, para. 8) and 
should not be used as an excuse for failure in implementation of the Conven- 
tion (Rishmawi, 2006, pp. 25-26). The harmonisation process equally applies 
to civil and political rights, and to economic, social, and cultural rights 
regarding ‘immediate obligations.’ In particular, the ICESCR Committee has 
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clarified that even though the obligation related to the ICESCR implies a 
progressive implementation, there are always ‘obligations of immediate 
effect.’ 

e Giving legal effect to all rights, by considering the Convention status in 
domestic legislation. The harmonisation of national legislation in compliance 
with the Convention does not ensure the ‘direct applicability’ of its provisions, 
which is related to the status of the Convention within national legal systems. 
Therefore, in order to ensure the legal effect of all Convention rights, States 
Parties are requested to clarify the “extent of applicability of the Convention in 
States where the principle of self-execution’ applies and others where it is 
claimed that the Convention ‘has constitutional status or has been incorporated 
into domestic law’ (UN Committee on the Rights of the Child, 2003a, para. 
19). In particular, with reference to Convention incorporation into domestic 
legislation, this should imply that the Convention can be ‘directly invoked 
before the courts and applied by national authorities and that the Convention 
will prevail where there is a conflict with domestic legislation or common 
practice’ (Hodgkin et al., 2007, p. 54; UN Committee on the Rights of the 
Child, 2003a, paras. 20, 21).° 

e Ensuring justiciability of rights. In cases of violations, effective legal remedies 
must be available to redress violations. ‘Children’s special and dependent 
status’ poses additional challenges ‘in pursuing remedies for breaches of 
their rights.” Therefore, States Parties are requested to set up effective, child- 
sensitive procedures available to children and their representatives. Further- 
more, in cases of confirmed breach of rights, ‘appropriate reparation, including 
compensation, and, where needed, measures to promote physical and psycho- 
logical recovery, rehabilitation and reintegration’ should be provided (Article 
39) (UN Committee on the Rights of the Child, 2003a, para. 24). This applies 
to all Convention rights on an equal basis. Domestic law needs to set out 
detailed entitlements able to allow effective remedies for non-compliance and 
violation (Committee on Economic, Social and Cultural Rights (CESCR), 
1998). These measures are a combination of legislative and administrative 
actions that provide a comprehensive system of remedies (UN Committee on 
the Rights of the Child, 2003a, paras. 24—25). 


4. Administrative and other measures. In recognition of the significant differ- 
ences between national systems, the Committee in the General Comment 
no. 5 provides some key advice: 


?For example, the inclusion within the national legislation of provisions related to economic, social, 
and cultural rights, such as the right to education, or the right to non-discrimination (immediate 
obligations) (Rishmawi, 2006, p. 27; UN Committee on Economic, Social and Cultural Rights, 
1991, pp. 83-87). 


3See also ‘A Commentary on the United Nations Convention on the Rights of the Child, Article 4: 
The Nature of States Parties’ Obligations’ (Rishmawi, 2006, pp. 23-24). 
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e National comprehensive strategy or national plan of action: This should cover 


all the provisions of the Convention and be related to the situation of all 
children, while giving specific attention to identifying and giving priority to 
marginalised and disadvantaged groups. 

It could be elaborated in sectoral national plans of action, for example, for 
education, health, trafficking and so on, but coherence and coordination 
should be ensured. The development of a national strategy is not a one-off 
task, and thus it should include arrangements for monitoring and continuous 
review of its outcomes (UN Committee on the Rights of the Child, 2003a, 
para. 26). 

Coordination: The Committee has underlined that the effective implementa- 
tion of the Convention requires visible cross-sectoral coordination, in order to 
recognise and realise children’s rights at the government and society level 
(2003a, para. 27). Many, if not all, government departments and other gov- 
ernmental or quasi-governmental bodies have a regular direct or indirect effect 
on children’s lives’ (2003a, para. 27). Thus, the Committee asks for a perma- 
nent governmental coordination mechanism to further the coordination 
between central government and local departments, and between government 
and civil society, children included. The concept of coordination has a hori- 
zontal and vertical connotation. The latter refers to coordination among dif- 
ferent governmental levels (central and local entities). It is particularly relevant 
to delegation and decentralisation of competencies from the central govern- 
ment to local entities. This evidently characterises federalised states, but 
centralised states are also confronted with high devolution or delegation of 
power to the local authority. The Committee reiterates that this administrative 
organisation does not reduce the direct responsibility of the State Party, but on 
the contrary imposes more responsibility in terms of vertical coordination and 
budgetary allocation (2003a, paras. 40-41). 

Privatisation: Many States Parties hand over public services to private entities, 
which includes businesses, NGOs, and other private associations, both 
for-profit and not-for-profit (UN Committee on the Rights of the Child, 
2002c). Enabling the private sector to provide services does not reduce ‘the 
State’s obligation to ensure for all children within its jurisdiction the full 
recognition and realization’ of all Convention rights. Thus, privatisation 
includes the responsibility ‘to ensure that non-state service providers operate 
in accordance with the CRC provision’ and it creates an indirect obligation on 
private entities, on which a permanent monitoring mechanism could be 
imposed to ensure that non-state service providers respect the Convention 
(UN Committee on the Rights of the Child, 2003a, paras. 42—44). 
Monitoring implementation: Effective respect for and implementation of the 
Convention and the respect of the best interests of the child in legislation and 
policy development, and delivery at all levels of government, demands a 
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continuous process of child impact assessment* and child impact evaluation." 
In terms of self-monitoring and evaluation, this constant ongoing process 
needs to be built into government at all levels and for all policy. However, 
the Committee also emphasises the necessity of an external and independent 
monitoring of the implementation process, ‘by, for example, parliamentary 
committees, NGOs, academic institutions, professional associations, youth 
groups and independent human rights institutions’ (Rishmawi, 2006, 
pp. 48-49; UN Committee on the Rights of the Child, 2003a, paras. 47-48). 

e Data collection and development of indicators: The Committee always 
requires detailed statistical data, which is disaggregated in terms of not just 
gender and age, but also in terms of geography, ethnicity, and religion, with 
the aim of building up a longitudinal understanding of children’s condition 
over time. This allows understanding of whether there is any kind of discrim- 
ination in relation to one of these sectors in policies or practices. Furthermore, 
the data collection needs to extend over the whole period of childhood, up to 
the age of 18 years, and it needs to be coordinated through the jurisdiction, 
ensuring nationally applicable indicators (Rishmawi, 2006, pp. 51-55; UN 
Committee on the Rights of the Child, 2003a, paras. 47-48). 

e Budget allocation: Lack of resources cannot be used as a reason not to 
establish social security programmes and a social safety net. The Committee 
dedicates increasing attention to the identification and analysis of resources for 
children in national and other budgets. It argues that ‘no State can tell whether 
it is fulfilling children’s economic, social and cultural rights ‘to the maximum 
extent of... available resources’, as it is required to do under Article 4, unless 
it can identify the proportion of national and other budgets allocated to the 
social sector and, within that, to children, both directly and indirectly.’ In its 
General Comment no. 19, the Committee provides guidelines and recommen- 
dations on how to realise children’s rights in relation to each of the four stages 
of the public budget process: planning, enacting, executing, and follow up 
(2016, paras. 61—111, 57—63). 

e Training and capacity building: Like all the other general measures of imple- 
mentation, this is a transversal one that requires States Parties to ‘develop 
training and capacity building for all those involved in the implementation 
process’ including all those working with and for children.’ This training must 


‘Predicting the impact of any proposed law, policy or budgetary allocation which affects children 
and the enjoyment of their rights. 

Evaluating the actual impact of implementation. 

°For children belonging to vulnerable or financially disadvantage groups including children with 
disabilities, children affected or/and infected by HIV/AIDS, street children and children living in 
poverty (UN Committee on the Rights of the Child, 2002d, paras. 14, 15, 2006a, paras. 17, 18, 
2006b, paras. 20, 2, 2016, para. 21). 

7 These include, for example, government officials at all level, parliamentarians, members of the 
judiciary, community and religious leaders, teachers, social workers and other professionals, 
including those working with children in institutions and places of detention, the police and 
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be included in professional training curricula, codes of conduct, and educa- 
tional curricula at all levels, included among children themselves (Article 42) 
(Rishmawi, 2006, pp. 50-51; UN Committee on the Rights of the Child, 2001, 
2003a, paras. 66-70). Within this measure is included the obligation of States 
Parties to make their reports widely available to the public (adults and chil- 
dren) (Article 44(6)) (UN Committee on the Rights of the Child, 2003a, paras. 
71-73). 

Cooperation with civil society: Even though States Parties hold the main 
responsibility for the implementation of the Convention, this extends ‘in 
practice beyond the State and State-controlled services and institutions to 
include children, parents and wider families, other adults, and non-State 
services and organizations’ (UN Committee on the Rights of the Child, 
2003a, paras. 56-69), as stated in the General Comment no. 14 of the 
Committee on Economic, Social and Cultural Rights on the right to the highest 
attainable standard of health (2000). In addition, the Committee on the Rights 
of the Child has emphasised that ‘It is important that governments develop a 
direct relationship with children, not simply one mediated through 
non-governmental organizations (NGOs) or human rights institutions’ 
(2003a, para. 12). 

International cooperation: Articles 55 and 56 of the Charter of the United 
Nations identify the overall purposes of international economic and social 
cooperation. Drawing on these provisions, the Committee advises States 
Parties to establish a rights-based framework for international development 
assistance and to increase the percentage of gross domestic product invested in 
this sector, in compliance with the international standards. It also encourages 
States Parties that receive international financial and technical aid and assis- 
tance to allocate a substantive part of that aid specifically to children 
(Rishmawi, 2006, pp. 35-54; UN Committee on the Rights of the Child, 
2003a, paras. 60-64). 

Independent human rights institutions: The setting up of these entities falls 
within the ratification commitment of States Parties (UN Committee on the 
Rights of the Child, 2002e, para. 1). These independent institutions are 
complementary to governmental structures and their role is to ‘monitor inde- 
pendently the State’s compliance and progress towards implementation’ of the 
Convention. Their main characteristic is independence and thus government 
cannot delegate to them its monitoring obligations on child impact assessment 
of their strategies and policy-outcomes evaluation. Furthermore, they need to 
remain ‘entirely free to set their own agenda and determine their own activi- 
ties’ (UN Committee on the Rights of the Child, 2002e, para. 25, 2003b, 
para. 65). 


armed forces, including peacekeeping forces, those working in the media, parents/caregivers and 
many others. 
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Chapter 42 A 
Articles 42 and 44(6): Making ga 
the Convention and States Parties’ 

Compliance Widely Known 


Christian Whalen and Gerison Lansdown 


Article 42 

States Parties undertake to make the principles and provisions of the 
Convention widely known, by appropriate and active means, to adults and 
children alike. 

Article 44(6) 

States Parties shall make their reports widely available to the public in their 
own countries. 


Overview 


These two articles place obligations on States Parties regarding dissemination of 
information about the Convention. Article 42 demands that both adults and children 
must be informed about the rights in the Convention and its protocols. Rights holders 
must have knowledge of their rights and knowledge of how to exercise them if those 
rights are to be meaningful. Article 44(6) addresses the initial and periodic reports to 
the Committee on the Rights of the Child (the Committee) that States Parties are 
required to produce on progress in implementing the Convention and imposes an 
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obligation on States Parties to disseminate the reports widely. The Committee insists 
that its Concluding Observations be broadly disseminated by States Parties, to 
inform the public of the responses given by governments and ensure accountability 
in this regard (2003, para. 73). 

In General Comment no. 5, the Committee sets out the principal requirements of 
States Parties in meeting their obligations under Article 42 and 44(6), together with 
its rationale. These include ensuring the visibility of children, enhancing respect for 
them and for democratic institutions, reaffirming the value of their rights, strength- 
ening awareness among adults about children’s rights, building accountability, and 
opening opportunity for debate (2003, paras. 66-73). 


General Principles 


Article 2 States Parties must make diligent efforts in their dissemination and 
educational programmes to reach all children (Sedletzki, 2013, p. 67), including 
marginalised children and youth. Every child, without discrimination on any 
grounds, has an equal right to knowledge about their rights (UN Committee on the 
Rights of the Child, 2001, para. 15). States Parties must adopt the necessary 
measures to ensure that children, including, for example, those who are out of 
school, street affected children, migrant, refugee, and asylum-seeking children as 
well as those living in conflict zones, are provided with accessible information on the 
Convention, including through non-formal and street education (UN Committee on 
the Rights of the Child, 2017, para. 55). Efforts to advance equality will be seriously 
diminished if Article 2 is not assiduously respected in the implementation of Article 
42. Children cannot challenge discrimination without knowledge and understanding 
that they have the right to be treated equally and have knowledge of the actions states 
have taken in this regard. 


Article 3 It is in the best interests of every child to know about their rights. States 
Parties must ensure that their dissemination and educational programmes are 
designed and delivered in a manner consistent with children’s best interests and 
have their best interests as a primary concern. In addition, children’s best interests 
need to inform the States Parties reports. Dissemination of the reports serves as a 
powerful accountability mechanism for child rights enforcement. 


Article 6 Children are entitled to be informed about their right to life, survival, and 
development and this overarching principle needs to inform the approach taken to 
dissemination of the Convention and subsequent reports. 


Article 12 The child’s right to be heard and to have their opinions considered is 
critically important in the development of dissemination and educational 
programmes concerning children’s rights. Furthermore, any education or awareness 
raising, both for children and adults, must include an explicit focus on children’s 
participation rights and how this can be exercised. Children should be actively 
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engaged in every aspect of child rights education programming from the ideation to 
the design stage right through to program delivery. 

The Committee has developed Working Methods for the Participation of Chil- 
dren in the Reporting Process of the Committee on the Rights of the Child (2014a). 
The Treaty Specific Guidelines on States Parties reports also invites States Parties to 
take appropriate measures to consult and include opportunities for child participation 
both in the preparation of States Parties reports and the dissemination of the 
Committee’s concluding observations. 


Articles Related or Linked to Articles 42 and 44(6) 


All the other substantive rights set out in the Convention are necessarily linked to 
Articles 42 and 44(6) because the obligation to educate others about child rights 
applies specifically with respect to each of those rights. For ease of reference 
however, only the other procedural rights from part II and the substantive rights in 
part I having a strong procedural connection to Articles 42 are identified here.' 

Article 4 establishes the States Parties obligations to take all appropriate mea- 
sures for full implementation of the rights guaranteed under the Convention. 

Article 41 addresses the preservation of other rights guaranteed in other treaties 
or under domestic law. 

Article 43 sets out the composition, role, and functions of the UN Committee on 
the Rights of the Child. 

Article 44 sets out States Parties’ obligation to make reports to the Committee on 
the Rights of the Child regarding the treaty’s implementation. 

Article 45 provides for international cooperation and establishes the role of 
UNICEF, UN organs, and others as technical experts in relation to child rights. 


Relevant Instruments 


International Covenant on Civil and Political Rights (1966), Article 2. 


International Covenant on Economic, Social and Cultural Rights (1966), 
Article 2. 


'For a more complete list of educational priorities related to child rights pursuant to Article 42 please 
refer to the original guidelines for periodic reports (UN Committee on the Rights of the Child, 
1991). A helpful summary is provided in the Implementation Handbook (UNICEF, 2007, 
pp. 630-631). 
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Attributes 


Attribute One: Making the Convention Widely Known 


Making both the principles and provisions of the Convention widely known, by 
appropriate and active means, requires dedicated resources by governments through 
coordinating mechanisms across government, educational systems, and the work of 
independent national human rights institutions and specialised institutions for chil- 
dren’s rights. It requires cooperation and partnership between all these organizations 
and with civil society and the private sector (Sedletzki, 2013, p. 70). The Committee 
has consistently encouraged such measures in its General Comments and its Days of 
General Discussion (UN Committee on the Protection of the Rights of All Migrant 
Workers and Members of Their Families and UN Committee on the Rights of the 
Child, 2017, paras. 52-54; UN Committee on the Rights of the Child, 2016, para. 
90, 2017, para. 62).” However, the Committee has expressed concern over the 
continued lack of awareness of rights in many countries around the world.’ In a 
global survey of 1600 children on their civil and political rights, a strong message 
emerged of their demand for better information about their rights (Orr et al., 2016). 
Without knowledge of rights, it is not possible to exercise them. Accordingly, the 
Committee has placed special emphasis on incorporating learning about the Con- 
vention and human rights in general into the school curriculum at all stages (2003, 
para. 68).* 

States Parties should engage the support of local and national media in dissem- 
inating information and news related to child rights awareness and education 
(UN Committee on the Rights of the Child, 2003, para. 70). The dissemination of 
States Parties reports reinforces education and understanding of children’s rights. 
Furthermore, by learning what measures states have undertaken through the dissem- 
ination of their States Parties reports, children and adults will gain an enhanced 
understanding of their rights and implementation. 


Attribute Two: Educating Adults and Children Alike 


Child rights efforts will fail if the adults who nurture and care for children are not 
cognizant of their rights and familiar with their obligations as duty-bearers to 
children. Therefore, the Convention emphasises the need to educate both children 


?Concluding observations to States Parties regularly reinforce this message on the need for 
dissemination of child rights information, including the Committee’s concluding observations for 
Hungary (2020a, para. 48) and Austria (2020b, para. 48). 

See, for example, concluding observations for Hungary (2014b, paras. 15-16) and Rwanda 
(2020c, para. 12). 

“See also Article 29. 
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and adults about child rights (UN Committee on the Rights of the Child, 2003, para. 
66). This education requires knowledge of rights and the extent to which they have 
or have not been implemented. States Parties need a comprehensive strategy to 
educate all of society about children’s rights, but they need to adapt public education 
efforts to the distinct audiences based upon age. Child-friendly and youth-friendly 
versions of the Convention should be widely available in all national languages, in 
schools and in social media, libraries and online resources (UN Committee on the 
Rights of the Child, 2003, para. 67). 

Pre- and post-training of professionals working with children needs to include the 
Convention, its implementation, and its implications for their work at all levels. Such 
training needs to ‘emphasize the status of the child as a holder of human rights, to 
increase knowledge and understanding of the Convention and to encourage active 
respect for all its provisions’ (UN Committee on the Rights of the Child, 2003, para. 
53). Training on children’s rights should include reference to States Parties reports 
and Concluding Observations. Specialised child rights training modules should be 
developed as orientation tools upon recruitment of all staff working directly with 
children or for children (UNICEF, 2007, pp. 629-630). 
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Appendix 


Relevant Instruments to the Convention on the Rights 


of the Child, by Article 


Additional Protocol to the American Conven- 
tion on Human Rights in the area of Economic, 
Social, and Cultural Rights ‘Protocol of San 
Salvador’ (1988) 


African Charter on Human and Peoples’ Rights 
(1981) 


26, 32 


14, 9, 10, 18, 24, 37, 22, 35, 40 


African Charter on the Rights and Welfare of 
the Child (1990) 


2, 3, 12, 7, 14, 15, 16, 9, 21, 33, 19, 37, 32, 
34, 36, 22, 35, 38, 1, 4 


American Convention on Human Rights ‘Pact 
of San Jose, Costa Rica’ (B-32) (1978) 


2, 7, 14, 15, 16, 17, 9, 10, 18, 24, 26, 34, 
36, 22, 35, 40, 7, 4 


American Declaration of the Rights and Duties | 26 
of Man (1948) 

Charter of Fundamental Rights of the European | 14, 32 
Union (2000) 

Council of Europe Convention on Action 34 
against Trafficking in Human Beings (2005) 
Council of Europe Convention on Cybercrime | 34 
(Budapest Convention) (2001) 

Council of Europe Convention on preventing 34 
and combating violence against women and 
domestic violence (2011) 

Council of Europe Convention on the Protec- 34 
tion of Children against Sexual Exploitation 

and Sexual Abuse (2007) 

Council of Europe Recommendation on 20 


deinstitutionalisation and community living of 
children with disabilities (2010) 
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Council of Europe Recommendation on the 
rights of children living in residential institu- 
tions (2005) 


20 


European Convention on Human Rights (1950) 


2, 14, 15, 16, 17, 9, 10, 20, 24, 19, 37, 22, 4 


European Convention on Nationality (1997) 


11 
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